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though they are not Publiſhed: under the 


ent ee . as ſome. 
other ſpurious Ones have been, to gain 


thereby a Reputation, which in them- 
ſelves they could not Merit; yet have 
been collected hy à Perſon of Ability 
aud Judgment, and communicated to 
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wy . of known Learning in the * 
who think them not Inferior to many 
Boot of this Nature, which are admit- 
ted for. Authorities,, A great and welF _ 
F/ pread Name may be requifite to render 
@. Book Authentich, aud 3g defend ir 
| «Ra that Common Cenſurs, of - which | 
this Age is become ſo very Liberal. 


But its own Vorth is that only which © 
can make it Uf eful and Inſtructive. 


Ns ad i abill find bete ſeptal. 
3 a7 rp l fuch as have been re- 
 ſJohved upon our Modern Atts of Parlia- 
ment, af ethors.retating'"te. the Common 
Lau) wi eh are prime Impreſſignis, 
ati nas i be found in any of che" for- | 
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define to he Lau; yet the ſhort and con- 
ciſe Way of reporting it, which is af. 
fected in ſome of our Books, doth very 

ſcantily Anſwer the true and proper 
End of Reading them; which is not only 
to know what is Law, but upon what 
Grounds and Reaſons it is adjudged 
ſo to be; otherwiſe the Student is many 
Times at a Loſs, and left in the Dark; 
_—_ where he finds other Reſolu- 


rions which ſeem to have a Tendency to 
the contrary Opinion. 


IN this Reſpect, theſe Reports will 
appear to be more ſatisfaftory and en- 
lightning than many others: Several of 
the Caſes (eſpecially thoſe of the maſt 
important Conſideration) containing in 
a brief and ſummary Way what hath 
been offered by the Counſel Pro and 
Con. and the Debates of the Reverend 
Judges, as well as their ultimate Ro- 
ſolutions; than which nothing can more 
contribute to the Advantage of the ſtu- 
dious Reader, and to the Settling and 
Guidance of his Judgment, not only in 
. the 
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the Point controverted, but likewiſe in 
other Matters of Law, where the | Rea- 


fon is the ſame. Ubi eadem ratio, 


idem jus. 


AS to the Truth of theſe Reports, tho 
the Modeſty of the Gentleman who col- 
lected them, hath prevailed above. the 
Importunity of the Bookſeller, and be 
hath rather choſen to ſee his Book, than 
himſelf, gain the. Publick Acceptation 
and Applauſe, whereby it hath loft: ſome 
ſeeming Advantage, which the prefixing 
of his Name would have undoubtedly 
given it; yet the Reader may reſt aſſu- 
red, That no little Care hath been taken 


to prevent any 1 or Miſrepreſen- 
Judgment having. been 
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examined, and the Authorities here ci- 
ted induſtriouſly compared with the 


Books out of which they were taken. 
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Term. Mich, 21 i er IL 166g, in B. R. 


+ Mynn's Caſe ng. 
kN E "Mw an Attomey entred a Judgment, by e gk 


lour of a Warrant of Attozney, of another Term Lith's Reg. 
| than was erp2efſed in the Tarrant ; the Court con: Bt 

ſulting with the Secondary about it, he ſaid, That 34. 7% 
* the Marrant be to appear and enter Judgment as 'of this 253, bY. 
Term, oz any Time after, the Attozney may enter Judgment 7** 8 * 
at any Time during his Lite; but in the Caſe in Queſtion 1 ½ C. , 
the Warrant of Attozney had not theſe Mozds, Or at any . 77 
Time after: (Wherefore the S:condary was ordered to conſider 3, 188. 
the Charge of the Party grieved, in o2der to his Reparation. . "Daren 36, 
Which the Court ſaid concluded him from bzinging bis Action J %. 
on the Caſe. 5 

IX Stra. 526. 

Ehe Secondary ſaid, That in Trin. & Hill. Term. they could -» 6% 
not compel the Party in a Habeas Corpus to plead and go to Tas. 
Trial the fame Term, but in Michaelmas and Eaſter Term ee Inft. Le. 
They could, ee 77 5 2 


= | —_—_ Fs $17. 
vox . B 5 Pz. 


2 Term. Mich. 21 Car. II. 1669. in B. R. 


rie of I- . Solicitor moved fo2 a new CUrit of Inquiry into Lon- 
— 8 W en to ſtay the filing of a fo2mer, becauſe of erceſlive 
See bf. L. Damages given; but it was denied. EY 


7. 2 Danv. 464. Caſ. temp. Mac. 202, 203, 48. 1 Mod. Caf. in L. & Eg. 197, 213. Caf. 
21 8, 5 75 175 519. 1 Stra. 425. 1 Barnes 332. 2 Barnes 129, 354, 367. 


WF nn” Party was arreſted, and allowed. 28 
Poſt 63, 64. 2 Stlk. 668. 1 Sid. 442. 1 


(5 Moved in Battery fo2 putting an Arm out of joint, that 

No Bail ia the Party might be held to Special Ball; but denied. 'Twiſd. 
den g, Follow the Courſe of the Court. | 42 

I 230. 1 Rel. 335. fl. 14. MH. Leg. 20. 1 Lev. 39. 2 Ld. Raym. 767. . 1 Barnes 47, 55, 58. 

| 


i (6) Mz. Saunders moved to quafh an D2der made by the Juſtices 
tit Juſice:Order. gf Peace, fo2 putting away an Appzentice from his Maſter, 
= 8%. c 4. and ozdering the Maſter to give him ſo much Poney, 
1 I Saund. 313, Kelynge. The Statute of 5 Eliz. leaves this to their Dil: 
F 12 67, cretion. ; 

68. 2 Salk. 490, 491. Poſt 287. 2 Ld. Raym. 1410. 


(43 An Jndi#ment was pꝛekerred in Cheſter fo2 a Perjury com- 
2 mitted in London: Foz which Kelynge thꝛeatned to have the 
Cas. mp. w. Liberties of the County⸗Palatine ſeized, if they kept not 
3-535- within their Bounds, - 


8 R — 


— — 


025 e ents Miklos 


1 E05 to reverſe a Judgment in Colcheſter, there being na 
1 Roll. 888. Appearance by the Party, but Judgment upon thꝛee Des 
*23. faults recoꝛded. Reverſed. „ 

men Juig- Twiſd. Ik there be a Judgment againſt thzee, you cannot 
: 14. Ron. take Out Execution againſt one oz two. 3 
* 9 Upon a Motion fo2 a new Trial, Twiſden laid, That in 
New Trial. his P2aitice the heir in an Action of Debt againſt him upon a 


: _ 548, Bond of his Anceſtoz, pleaded Riens per diſcent; the Plain- 
al: tiff knew the Defendant had levied a Fine, and at the Trial 


J it was pꝛoduced: But becauſe they had not a Deed to lead the 
& :2*s. . Ules, it was urged, That the Uſe was to the Conuſoz, and 

3. 449 Hts Heirs, and ſo the Heir in by Deſcent : Whereupon there 
Abe. & was a Uerdif againſt him; and it being a juſt and due Debt, 


An. 52, 141, 


111, 206. they could never after get a new Trial. Goſt- 


1 Wins. 212, 671, 672. 2 Wms. 564, 565, 426. Ar. Eg. 377. Fitz-G. 40. Sal. 644, 646. 


1 Ld. Raym. 62, 63, 514, 1 Barnet 9, 316, 318, 333, 329, 322. . P. in B. R. Mich. 14 Ces. 2. 
Smith v. Huggizrs. | 85 | | 


— jy Vo „ 6 I Ot” Ca EI — K _. .Þwl..0v. 11 


Term. Mich. 21 Car. II. 1669. in B. R. 3 


8 8 — Mi. ** 8 * — tit. 8 


— — — 


- 2 


Goſtwicke & Maſon. ( 10 ) 


| EBT ko Rent upon a Leaſe fo2 a Pear, and ſo from i Pvt 41. 
Pear to Pear, quamdiu ambabus partibus placuerit ; there 4 N. Lu. 
was a Gerdict fo2 the Plaintiff foz two Pears Rent. Saunders 2 Daw. 308. 
moved in Arreſt of Judgment, that the Plaintiff alledges in 6. 
deed that the Defendant entred and was poſſeſſed the firſt 5/7? 
Pear, but mentions no Entry as to the ſecond. Twiſd. The 75 temp. 
Jury have found the Rent to be due fo2 both Pears, and we , 162, 
will now intend that he was in Poſſeſſion all the Time fo2 1 2 
which the Rent is found to be due. 746. 


A Pꝛohibition was p2ayed to the Eccleſiaſtical Court at (11) 
Cheſter to ſtay Proceedings upon a Libel againſt one William 22 1 
Bayles, fo2 teaching School without Licence; but it was % ** 


3. 192. 
denied. Salk. 672. 


3 FF 29. 
| ATTN E200 2380-1 = 65! whey —— — —— 2 ⁹. 1023. 


Redman E Edolf 10 ) 


S. C. 1 Sid. 


AHT Refſpaſs and Ejectment by Daiginal in this Court. Saun- 1 8% 117 

ders moved in Arreſt of Judgment, upon a Fault in the 2 . 544. 
\Oziginal, ko; a bad Oziginol is not helped by Gerdick. But f 
upon Pz. Liveſay's certifying that there was no Oziginal at 14, S. 
all, the Plaintiff had Judgment, though in his Declaration “ Lon. 
he recited the D2iginal. 4 


2 Ld. Raym. 
| | 1058, 1066. 
In an Afﬀion of Aﬀault and Battery and Mounding; the (13) 
Evidence to pꝛove a P2ovocation was, That the Plaintiff put ap 1 
his Þand upon his ſwozd and ſaid, If it were not Aſſize-time 14, 172. 
'T would not take ſuch Language from you: The Queſtion was, N. K. 545. 
if that were an Aﬀfault? The Court agreed that it was not; . 2%! 
fo2 he declared, That he would not aſſault him, the Judges 2 1. 164. 
being in Town; and the Intention as well as the An makes % E 
an Allault. Therefoze if one ſtrike another upon the wand o: 
Arm, oz Beaſt, in Diſcourſe, it's no Aſſault, there being no 
Intention to aſſault : But if one intending to aſſault, ſtrike 2 N., 545. 
at another and mils him, this is an Aſſault; ſo if he hold up 3 tae! 
his Hand againſt another and ſay nothing, it is an Aſſault. : v. 28:, 
In the pzincipal Caſe the Plaintiff had Judgment. ST nn OR "| 

4 | 1 icott 


4 Term. Mich. 21 Car. Il. 1669. in B. R. 


( 14) Medlicott & Joyner. 


Evidence. ectione firmæ. The Plaintiff at the Trial offered in Eui⸗ 
ROE 8 a Copy of a Deed that was burnt by the Fire; 
: Kb. zi, the Copy was taken by one Mz. Gardner of the Temple, who 
54”; 1, 2, lald he did not examine it by the Oziglnal, but he wilt it, and 
477: it always lay by him as a true Copy: And the Court agreed 
Fro 211, to have it read; the oziginal Deed being p2oved to be burnt, 


6 Med. 225, 248. 10 Co. 92. 5. 93. 2 Vern. 471, 591, 603. Abr. Eg. 228, t Srru. 401, 526. | 


(15) Twiſd. Feoffee upon Condition is difſefſed, and a Fine le. 


: gs wh vied, and five Pears pals; then the Condition is bzoken: The 


70 C.. 98, 09, Feoffee map enter, fo2 the Diſſeiſo2 held the Eſtate ſubjett to 


1 Ce. 557, the Condition, and ſo did the Conuzee, fo2 he cannot be in 


5575 of a better Eſtate than the Conuzo2 himſelf was. 


1 Ld. Raym. 179. 2 Stra. 1128. 2 Ld. Raym. 782, 750. Comyns 547. 1 Vn. 270, 520, 3 Wm, 
288, 368. | 
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(16) Dawe e Swayne. 
8. C. 1 Lew. Action upon the Caſe was brought again one fo2 


* PF ſuing the Plaintiff in placito debiti fo 6001. and falfly 
2 Keb. 543. and malicioufly affirming to the Bailiff of Weſtminſter, that 
<2 175 he did owe him 6001. whereby the Bailiff inſiſten upon ertra- 
lice, 33 oꝛdinary Bail, to his Damage, &c. The Defendant traverſes 
See. 1 Vent. abſque hoc, that he did falſly and malicioufly affirm to the Dai- 
hs Fas 9 228, [iff of Weſtminſter that he did owe him ſo much. Winnington 
229. moved in Arreſt of Judgment, that the Aﬀion would not lie; 


1 Lev. 275, but the Plaintiff had Jndgment. Kel. If there had been no 


292. 


3 Lev. 211. Caule of Atton, an Adlon upon the Caſe would not lie, be⸗ 


1 196. cauſe he has a Recompence by Law, but here was a Cauſe of 


all. 1,, Adlon. Ik one ſhould arreſt you in an Action of 20001. to 
15. the Intent that you ſhould not find Bail, and keep vou from 

| Pꝛadtice all this Term, and this is found to be kallly and ma⸗ 
Hob. 267. Iſciouſly, ſhall not you have an Ation fo2 this? This Twiſden 
ſatd he knew to have been Serjeant Rolle's Opinion. Mor- 


1 El. 103. ton. Foxley's Caſe is, That if a Yan be outlawed in another 


l. Ram. County, where he is not known, an Aſtion upon the Caſe 
380, 503- „ will lie; (6 an Ackion lies againſt the Sheriff, ik reaſonable 


1 Mod. Ca. in 


L.& Eg. 225. Bail be offered and refuſed, 1 
Caſ. temp. . z. 4. 208, 257. 273, 555 Fitx - G. 43. 98, 173. Ca. temp. Mac. 145, 209, 210, 219, 


149, 217. 
Twiſden. 


ä 
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I wid. Ik three Men bzing an Ation, and the Oefendant ( 17 ) 


put in Bail at the Suit of four, they cannot declare; but if 51. 


he had put in Bail at the Suit of one, that one might declare 
againſt him. | 


Judgment was entred as of Trinity Term koz the Mueen- ( 18 ) \ 
Mother, and a Writ of Enquiry of Damages was taken out ,. 263. 
returnable this Term, and ſhe died in the acation-time , „ . 
Keſolved, that the. firſt was but an interlocutozy Judgment, 335. 
and that the Aﬀion was abated by her Death. Twiſd. Some 4 
have queſtfoned how you ſhall come to make the Death of the 6 1.7 15 
Party appear between the Uerdi# and the Day in Bank; and P/ 6. 

J have known it offer d by Affidavit, and by Suggeſtion upon 4 177. 
the Roll, and by Motion. | LIP 


| RR 7 
3 Keb. 160, 466. 4 Co. 39. Hob. 129. 


1 bY 


— 
— * 


Troy, an Attorney. (19) 


N Inkozmation of Extoztion agafnſt Troy an Attozney ; s. C. 18. 
it was moved fn Arreſt of Judgment, That Attoznies fat on. 
are not within any ok the Statutes againſt Extoztion, and see C.. L. 

therekoze the Jnfozmation concluded ill, the Concluſion being 368. 

contra formam Statuti. Twiſ. The Statute of 3 Jac. cap. 7. % 9. 
is expzels againſt Attoznfes. Kel. J think as thus adviſed, z 7. 49. * 
That Attoznies are within all the Statutes of Extoztion, It: 274 

was afterwards moved in Arreſt ok Judgment, becauſe the In⸗ ib | 
kozmation was inſufficient tn the Law: Foz Sir Tho' Fanſhawe .. 458. 
infoxmed, that Pr. Troy being an Attomey of the Court of % 3, 
Common Pleas, did at Maidſtone: cauſe one Collop to be im- 4+ . 
pleaded foz 9s. 4d: Debt, at the Suit of one Dudley Sellinger, „A R. 313. 


&c. and this was ad grave damnum of Collop, &c. but it ts 1, | 


not erp2eſſed in what Court he cauſed him to be impleaded; 171,12. 
and that which the Defendant is charged with is not an Ok. , 
fence ; fo2 he ſaith that he did cauſe him to be impleaded, and 105,6. 
_ received the Money the ſame Day, and perhaps he received the 227, 243. 
Money after he had cauſed him to be impleaded: Then it is = 
not ſuffictently alledged that he did illicite receive ſo much; 4, 45. P 
and Extoztion ought to be particularly alledged. Noz fs there 
any Statute, that an Attozney ſhall receive no moze than his | 
juſt Fees. The Pꝛoceſſion of an Attozney is at Common Law, 2 z#. 209. 
and allowed by the Statute, of Weſtm. 1. cap. 26. and the C. Lit. 268. 
| Vor. I, | | 0 2 TS Sta⸗ 
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550, 570. 
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Statute of 3 Jac. does not extend to this Matter. Non con- 
ſtat in this Caſe, if what he received was fo2 Fees 02 no: Be⸗ 
ſides, the Suit fo2 an Offence againſt that Statute muſt be 
brought by the Party, not by Sir Tho Fanſhawe. Kel. It 
the Party grieved will not ſue fo2 the Penalty of treble Oa- 
mages given by that Statute; yet the King may pꝛolecute to 
| turn him out of the Roll. Twiſd. J doubt that: Noz is it clear, 
10 C. 75.5. Uhether an Jnfozmatfon will lie at all upon that Statute oz 
See 1 Salt. nat? Foz the Statute does not ſpeak of an Inkozmation. Kel. 
_ Whenever a Statute makes a Thing criminal, an Inkozma⸗ 
tion will lie upon the Statute, though not given by erpzeſs 
(U02ds, Twiſ. Jt appears here, That this Money was not 
received of his Client; fo2 he was againſt Collop. But he 
ought to ſhew in what Court the impleading was; fo2 other- 
wiſe it might be befozx Mz. Major fn his Chamber, To 
which the Court agreed. So the Inkozmation was quach'd. 


(20) Burnet 65 Holden. | 
5.C. . "THERE were theſe two Points in the Cale. 1. Af the De 
Reym. 210. fendant die after the Day of Nili prius, and befoze the 


K. 549, Day fn Bank, whether the Judgment ſhall be ſaid to be given 
Vid axe 5, in the Life of the Defendant? 2. Admit it ſhall, yet whether 
: Call. 8. the Executoz ſhall have the Advantage taken from him, of re⸗ 
6 Mod. 148. taining to ſatisfy his own Debt? To the firſt it was ſad, 
Aze 5. „ 5. That the At of Parliament only takes away a Writ of Erroz 
in ſuch Caſe, but there is no Day in Bank to plead. It was 


oder d to ſtand in the Paper. 
— —— — rrrnnnmnrrmnmmnmrmm—mm—m———————————_—_—_ — 
(a) Corporation of Derby. 


S. C. 1 Sun 13 Coppozation of the Town of Derby pꝛeſcribe to have 


343, 346." mmon ſans number in groſs. Sanders. J concetve it 
Ke. 1 may be by Pꝛeſcription: Chat a Man may grant, may be pꝛe⸗ 
in ſcribed foz; Co. Lit. 122. is expzeſs. 'Kel. In a. Fo2eſt the 
N le. Bing may grant Common foz Sheep, but you cannot peeſcribe 
196. fo2 it. And if you may peefcribe fo2 Common fans number in 
: 1-92 $rok,, then you may Dive all the Cattle in a Fair Fo 5h 
2 Keb. 12. | 6 ol 


1 Vent. 163, 383: poſt 75. Caſ., temp. V. z. 249. bend. ©. an. a Bb, 
558, 726. 2 Il. Raym. 1188. emp. V. 3. 249. Cafe temp. E dn. 53, 72,73. 1 Ld. Raym. 406, 407, 


5 ted a. tn th F1 
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Common. Saunders. But But the Pꝛeſcription is * their own 
Cattle only, 'Twif. If you p2efcribe fo2 Common fans num- + aan 0 
5 ber appurtenant to Land, you can put in no moze Cattle than 2%, Rep: 
; what is pꝛapoztionable to your Land; fo2 the Land ftints von 30, 95. 
in that Cate to a reaſonable Number, But if you pꝛeſcribe 
i ko Common fans number in groſs, what is it that ſets any 
Bounds in Tuch Caſe? There was a Caſe in Glyn's Time 
between Maſſelden and Stoneby, where Maſſelden pꝛelteibed koꝛ 7% e, 63, 
Common ſans number, without ſaying Levant and Couchant, N. 1 
and that being after a Uervit, was held good; but if it had 500, zor. 
been upon a Demurrer, it would have been otherwile ; Liveſay 
(ny he was Agent for him in Ihe Caſe, 


+»: g 
1 » 
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Bucknall E Swinnock. - ( 22 ) 


Ndebitatus Aſſumpſit fo2 Money received to the Plaintiff's - Ks. 549, 
1244 the Defendant pleads ſpectally, that poſt aſumptio- 55% 

did. there was an Agreement between the Plaintiff 
ab nine that the Defendant ſhould pay the Boney to 
N S. and he did pay it accozdingly, The Plaintiff demurs, 


ones. This Plea doth not only amount to the general Jfſne, 
ut is repugnant in it ſelf, It was off to be argued, 


_— . . — N * —— — — — W — 2 
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Hall werſus Wombell. (#3) 
Debt. 


*ÞE Queſtion was, Chether an Aion ot Debt would See 1 
le upon a Judgment given by the Commiſſioneps 
m ern, un an I ate "IO _ Adjourn. 


* 29. 
of Fake. 22 
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Vaughan & Caſewell. 15 


Writ of Erroz was bzought to reverſe a Judgment given f C. z Saund, 
at the Gzand Seſſions in Wales, in a CUrft of Quod ei 3 


deforceat. Saunders. The Point in Law will be this; Whether LIED 


'a Tenant's Uouching a Uouchee out of the Line, be peremp- 603, 619. 
ton and final, oz that a Reſpondeas Ouſter ſhall be awarded? 
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M2. Jones. In an Aſſize the Tenant may vouch another na⸗ 
8 C.50.a. med in the Writ, 9 H. 5. 14. and ſo in the Com. fo. 89. h. but 
2 A. 411. a Goucher cannot be of one not named in the Writ, becauſe 
it is feſtinum remedium. In Wales they never allow fozeign 


 Uouchers, becauſe they cannot bzing them in. Ik there be 


_ 24/.242, g Counterplea to a Uoucher, and that be adjudged in another 


43, 37. Term, it is always peremptozy ; otherwiſe, if it be determined 
the ſame Term, n 


(25) . An Action of Trover and Converſion was brought againf 
2 Cr. 445. DuSband and Wife, and the Wike arreſted. Twiſ. The Mike 
1 Lev. 216. Muſt be Diſcharged upon Common Bail: So it was done in 
1 Ferre 49- the Lady Baltinglaſs's Caſe, And where it is ſaid in Croke, 


4 . that the Wife in ſuch Caſe ſhall be diſcharged, it is to be un⸗ 


Caſ. cemp. derſtood, that ſhe ſhall be diſcharged upon Common Ball. 


Car 4. So Liveſay ſaid the Courſe was. 


3. 19, 89, 246, 444, 445. 2 Strange 1272, 1167, 1237. 2 Barnes 72, 74, $0. 


. 26) It was laid to be the Courſe of the Court, That if an 
I nog 57. Attomey be ſued Time enough to give him two Rules to 
1 Med. Ca. in plead within the Term, Judgment may be given, otherwiſe 
Ce rep, B. not. =l 


3. 112, 113, 163, 164, 535, 536. 2 Barnes 33, Sc. 


(27) Ruſſell, & Collins. 
, AN Aſſumpſit was bꝛougbt upon two ſeveral Pꝛomiſes, 
552. and entire Damages were given. Moved by Hz. Symp- 
Ca. _ . ſon in Arreſt of Judgment, that fo2 one of the Pꝛomiſes an 
308, z. Adkion will not lie: It was a general Indebitatus pro opere 
— 302, ao; m_ _ ** to Sq — general and qa x But 
OJ. per Cur, ell enough, as pro mercimontis venditis & pro 
4. 276 ſervitio, without mentioning the Goods oz the Service in par- 


295, 81. ticular, And the Plaintiff had Judgment. 


„ 
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Dyer verſus Eaſt. (L286) 


N Afton upon the Caſe upon a P2omiſe fo2 Mares that * 8. - 2 K. 

the Wife took up fo2 wearing Apparel; Pollexfen moved? 
fo2 a new Trial. Kelynge. The Þusband muſt pay fo2 the 
Mike's Apparel, unleſs ſhe does elope, and he give Notice not 
to truſt her: That is Scott and Manby's Caſe; which was a 
hard Judgment, but we will not Ty it. The Plaintif | Vid 10 » | 
had — ww SO f2502, Mos 


” — tt... AM. —_— „ _ — th... AMMO... AN. AMS... At. atten a, Mi 


— 


Beckett & IS. ( 29 ) 


EBT upon a Bond to ſubmit to an Award. Exception ,. a 13 
was taken to the Award, becauſe the Concurrence of Ba, Mor- 
a third Perſon was awarded, which makes it vold: They 2% 7 
award that one of the Parties ſhall diſcharge the other from 6G. 2. 

his undertaking to pay a Debt to a third Perſon; and it was L. P. 9 
pꝛetended, that the third Perſon being no Party to the Sub- 77 po 
miſſion, was not compellable to give a Diſcharge. But it — 205. 
was anſwered, that he is compellabie; fo2 in caſe the Debt be In La. _ 
paid him, he is compellable in Equity to give a Releaſe to 1% Zn. 
him that had undertaken to pay it. Roll. 1 Part, 248. and 898, 964, 
Giles and Southward's Caſe, Mich. 1653. Judgment niſi. 965. 


Compns 114, 
183, 328, 547. Caſ. temp. V. 3. 8, 116, 117, 130, 423, 234, 537, 589. Gib. Eg. Rep. 202, 203. 
Fitz-G. 54, 168, 169, 270, 271. 1 Gre. 541. 


Seventeen Serjeants being made the 14th of November, a (30 
Day oz two after Serjeant Powys, the Junio2 of them all, . 8 2 
coming to the King's Bench Bar, the Lo2d Chief Juſtice Ke-* 
lynge told him, that he had ſomething to ſay to him, viz. That 
the Rings which he and the reſt of the Serjeants had given, 
weighed but 18s. a-ptece, whereas Forteſcue, in his Book De 
laudibus legum Angliz ſays, That the Rings given to the Chief 
Juſtices, and to the Chief Baron, ought to weigh 205. a-piece: 

And that he ſpake not this erpeting a Recompence, but that 
it might not be dꝛawn into a Pꝛecedent; and that the young 
Gentlemen there might take Notice of it. 


Vor. I. | D | - Clerke 


* 
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(31) Clerke verſus Rowell & Phillips. 
s.C. ] A Trial at Bar in Cjetment ko; Lands ſettled by Sit Pexall 
13 Brockhurſt. The Court ſafd, a Trial againſt others ſhall 


2 Kl. 355. not be given in Evidence in this Cauſe. And Twiſden ſaid, 
Evidence, That an Entry to Deliver a Declaration in Cjetment ſhould 
b ee, not wozk to avoid a Fine; but that it muſt be an expꝛels 


it. Entry. Upon which laſt Matter the Plaintiff was nonlſuit, 
-y 792. pl. 14. Caf. temp. Mac. 124. Caf. temp. W. 3. 113. 2 Ld. Raym. 750. 2 Stra. 1086, 1128, 


—_— — — 5 
— — 


— * — — 


(32 | Redman's Caſe. 


5. C. 2 K. TT was moved, That one Redman an Attoꝛney of the Court, 
"oy who was going into Ireland, might put in Special Bail. 
27% Rey. Twilden. A Clerk of the Court cannot put in Ball. Pon 
1557" 864. babe filed a Bill againſt him, and ſo waved his putting in 
Caf. temp. W. Bail, Kelynge. Pou may remember Wolly's Caſe; that we 
24 diſcharged him by reaſon of his Pzivilege, and took Com- 
— As mon Bail. Twiſden. Pou cannot declare againſt him in Cuſ- 
todia. But though we cannot take Bail, yet we may com- 
mit him, and then deliver him out by Mainpernancy. Jones. 

Jf he be in Court in propria perſona, you cannot pꝛoceed a- 

gainſt his Bail. The Court agreed, that the Attozney ſhould 


not put in Bail. 


— 8 


LY 
8 
1 


(33) Grafton. 


8. C. 2 Keb. Rafton, one of the Company of Dzapers, was bzought 
755. * by Habeas Corpus. In the Return, the Cauſe of his 
Caf temp. l. Impꝛiſonment was alledged to be, faz that being choſen of the 
3.269, 271, Livery, he refuſed to ſerve, Per Cur. They might have fined 
273 609, Him, and have bzought an Aﬀfon or Debt fo2 the Sum; but 


Caf. emp. Q. they could not impꝛiſon him. Kelynge. The Court of Alder- 


£132. men may impaiſon a Pan that ſhall refuſe to accept the Office 


2 14 Ref. Of Alderman, becauſe they are a Court of Reco2d, oz they 


1:66, May want Aldermen elfe, So he was releaſed, 
I 024, 288. 5 


It 
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At was moved koꝛ the Plaintiff, That a a perlon named in the F ( 34 * 
ſimul cum being a material Witneſs, might be struck out, and 16.6448. 
it was granted. Kel. ſaid, That if nothing was p2oved againft 

him, he might. be a CUltnels fo2 the Dekendant. 


— . — — 


Clerke [Ly Heath. #7 . 


E Jectione ſimæ. The Plaintiff claims by a Leaſe from Th. 3,5 * 
| Prin, Clerk. Dbjefted, That Prin had not taken the Oath i Yee. 14. 
accozding to the Act fo2 Anifozmity; whereupon he pzoduced 
a Certificate of the Biſhop that had only a ſmall Bit of Max Seal broken. 
upon it. Twiſden. Ik it were ſealed, though the Seal be ** „. 
bꝛoken off, yet it may be read, as we read Recoveries after 5 fav. 220. 
the Seal bzoken off; and J have ſeen Adminiſtration given in , 476. - 
Evidence after the Seal bꝛoken off, and ſo Mills and Deeds. Lee. 226. 
Accowingly it was read. Obj. The Church is ipſo facto void 7 1 
by the At of Qnifommity, if the Incumbent had no Epiſcopal ! 45-1 A 
Ozdination. Oo thep ſhewed that Prin was ozdained by a 1536, 893, 
Biſhop. It was likewiſe proved, That he had declared hie 5 . 
Allent and Conſent to the Common Pꝛaper in due Time, be- 674. 
koꝛe St. Bartholomew's Day. Then it was urged, Chat the 221. 7585 
At does not confirm the Plaintiff's Leſſoz in this Living; 5 
that it is not a Living with Cure ok Souls; koz it has a Gi⸗ 
carage endowed, Twiſd. Jf it be a Living without Cure, the 
At does not ertend to ft. #2. Solicitor. The Pꝛeſentation 
does not mention Cure of Souls. (So they read a Pꝛeſen⸗ 
tation of a Refto2, and another of a Uicar, in neither of which 
"any Mention was made of Cure of Souls: But the Gicar's 
was reſidendo.) If both be p2eſentative, the Cure ſhall be in- 

tended to be in the Uicar. Kelynge. Why may not both have 
the Cure? Sol. Tf the Aicar be indowed, the Refo2 is Dil: 
charged of Reſidence by Ac of Parliament. Twiſd. Syno- 
dals and Pꝛocurations are Duties due to the Oꝛdinarp; which 
Qicars, when the Parſonages are impꝛopziated, always pay: 
But IJ queſtion whether they that come into a Church by Pꝛe⸗ 
ſentation to, and Inſtitution by the Biſhop, have not always 
the Cure of Souls? Jt is true, in Donatives, where the Mi- see % 12, 


 nifters da not come in by the Biſhop's Inftitution, there is ** 9. 


no Cure: But they that come in by Inſtitution of the Bi⸗ 
ſhop, have their Power delegated to them from him, and 
3 gene⸗ 
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e are ſeveral 


Cure ok Souls. er | 

ons Nthout Cure. Twiſden. hen came Reſtozies in? 

| Moreton. After the Council of Lateran, and Gicars came in 
in the ſeventeenth Pear of King John. Moreton. Bekoꝛe the 
Council of Latcran; the Biſhop did Þ20V1 

| imſelf; but ſince he hath appoin 1 

cam. — 


e received * Citben ag Keep curam tren 
itz. G. 107» to the arge, an . pe 

he Charge, en, It is ſaid (0 by m2 Lord Coke, but not 

re of Souls, the 


G des 1. lynge aud Twiſden- 

3- 232, 233- dont. Twiſden. Mhere⸗ever there is a Cu 

1 14. Ras. Church is viſitable, either by the Bichop, if it belong to him; 
ke Delegates 3 | 


, 8, , 6 . 
I. if to a Lay-man, he 
it, And where a Pan come 


1205, 1597» my Loꝛd Keeper does . 
y Lom Keeper den ffcze bilitable by the Bing 
e 8 Inſtitu⸗ 


12 


7 . 
+2 326, tion, hath the 
3777.4. Caf. in That the Bishop hath the Cure of Souls f 
1. Gg. 183, and doth by Institution transfer it to the Parton: So that 
184, E. v. prima Fact; he that is inſtituted hath the Cure. <9 
rage is derived out ok the $ if the Aicar _— 
r 


22, 9 Tomes to be Pr 
agreed. Twifden. Me hold, That when the 
by Inſtitution, the Biſhop hath ! 
Doitine and his Like; he hath the particular Cure, b 
the Biſhop the general; and cha 0 


depzive him. 


— 1 


6 


Abbot i Moore. 


(36) | 

lars | l 
8. C. 2 Kb. E Plaintiff veclares, That whereas one William Moore 
557: Pf 43. was indebted to him 2101. and whereas the ſaid Wil- 
f the Defendant's Lands, 


Caſ. temp. | 

ten. iam Moore had. all Annuity out 9 ; 

Defendant in Conſideration that the Plaintiff han 
h Money to the 


205, 200. That th 
„ 290, | Q if 2 
337” Rehn. gte that the Dekendant chould pay do mut 
Dekendant did p2omiſe to pay it. After a =o) 


5:8, 368. Plaintiff, the 
1Stra. 94,95 


592. 
2 Stra. 933» 
1027. 


— — 
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P A nen” TU TEES 


"AY 


— 


* 


dif, it was objefed in Arreſt of Judgment, That here was Diſcontina- 
not any Confideration ; and the Court was of that Opinion. 1 % 210 
Then the Plaintiff would have diſcontinued, but the Court 7. 
would not ſuffer that after a Uerdit,  _ 4-444 
50. 29 pl. 60. & 21. pl. 5. poſt 41. See 1 Lev. 48. 1 Sid. 60. 2 Darv. 156. J. Nell. . 
Sir Edward Thurland moved to quaſh an Oꝛzder made by the (37) 

Juſtices of the Peace fo2 one to ſerve as Conſtable in Homeby, Conſtable. 
Moreton. If a Leet negle# to chuſe a Conſtable, upon Com- 
plaint to the Juſtices of Peace, they ſhall by rhe Statute see : S. 
appoint a Conſtable, Iwiſd. In this Caſe there are Affida- 137 176, 
vits, That there never was any Conſtable there. And J can- 3 96, 
not tell whether o2 no the Juſtices of Peace can ere a Con- 1272. 
ſtablewick where never any was befoze : Ik he will not be % 
ſwo2n, let them indi him fo2 not executing the Office, and let 2 S. 73. 
him traverſe, That there never was any ſuch Office there. % 78. 
Kelynge. Go and be ſwo2n, oz if the Juſtices of the Peace com- cg temp. W. 
mit you, bzing your Action of Falſe Impziſonment. 'Twifd. 3. 88, 115, 
If there be a Court-Leet that hath the Choice of a Petty Con- 8 
ſtable, the Juſtices of Peace cannot chuſe there: And if it be Cf, rem, 9. 
in the Þund2ed, J doubt whether the Juſtices of the Peace can 4 2:5, 
make moze Conſtables than were bekoze; High Conſtables #7 @ 102. 
were not ab origine, but came in with Juſtices of the Peace Tg 
10 H. 4. Kel. and Morton. cont. . Moreton. The Book of Vil- 

larum in the Exchequer ſets out all the Cills, and there can⸗ 
not be a Conſtablewick created at this Day. In this Caſe 

the Court oꝛdered him to be \wozn. Thurl. Jf they chuſe a \ 
Parliament Pan's Servant Conſtable, they cannot ſwear him. 
Twiſd. J do not think the P2ivilene extends to the Tenant 
of a Parliament Man, but to his Servant. 


— 8 


— 


Bliſſett & Wincott. 5 638) 


MO Perſons committed fo2 being at a Conventicle, Conventicles. 

1 were bzought up by Habeas Corpus. Twiſd. To meet in 5 * 

Conventicles in ſuch Mumbers as may be affrighting to the C27. -=s. 2. 

People, and in ſuch Numbers as the Conſtable cannot ſup- 4 45, 114. 

p2eſs, is a Bzeach of the Peace, and of a Perſon's Recognt- see 2 Se. 

Fance fo2 the Good Behaviour. Note; This was after the 8. 16 c.. 
late Act againſt Conventicles expired. 1 FP 


--Vor. I. E Lee 


- n= <> 1a Hr 9 we eg 9 . 
8 — 2 
* „ ah — — — — 2 gr 
* 2 . 8 


69. in B. R. 
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8 . Lee & Edwards. 
1 as... | | {IA . | 
1 514. 428 A N Afton upon the Caſe was bꝛought upon two P2omiſes, 
3 1. In Confideration the Plaintiff would beſtow his La- 


Fc. in, bout and Pains about the Defendant's Daughter, and would 
C7 emp, L. cure her, he did pꝛomiſe to pay ſo much fo2 his Labour and 
y 4 : © Pains, and would alſo pay fo2 the Medicaments. 2. That in 


Caſ. emp. Confideration he had cured her, he did pꝛomiſe to pay, &c. 


Mac. 22% Raymond moved in Arreſt of Judgment, That he did not aver 


300, 301. 


Caf, tnf. W. that he had cured her, the Conſideration of the firſt Pꝛomiſe 
3- 10; >» being future, and both Pꝛomiſes found, and entire Damages 


443 given. Twiſd. It is well enough; fo2 now it lies upon the 


434-510,565« Whole Reco2d, whether he hath cured her 02 no? If it had 
4 56,” "reſted upon the firſt Pꝛomiſe, it had been naught. And in the 
2-14. Raym. lecond Pꝛomiſe there is an Averment, that he had cured her. 


810, 811, So that now after a Uerdit it is helped, and the Mant of an 


1061, 1521. 


1 Sera. 70. Averment is holpen by a Gerdict in many Caſes, Judgment 


2 Stra. 1011. niſi, 
See 1 Lev. 


2 8. 


Hed 48 Twiſd. Jf a Man be in Pꝛiſon, and the Marshal die, and 


Nel/. Luta. the Pziſoner eſcape, there is no Remedy but to take him 

510. poſt 285. in | | 
An N 

„ | Twiſd. Pleas in Abatement come too late after Impar⸗ 
( 42 | Hall 5 Sebright. 8 


8. C. 2 Kb. A N Attion of Treſpaſs, wherein the Plaintiff declared, 
We * That the Defendant on the 24th of January did enter 
3. 1, 610, And take Poſſeſſion of his Þouſe, and did keep him out of Poſ- 
2 ſeſſion to the Day of the exhibiting the Bill; the Dekendant 
E 4 4. pleads, That ante prædict. tempus quo, ſe. &c. the Platntiff 
| did licenſe the Defendant to enjoy the Poule until ſuch a Day. 
b. 35, Saunders. The Plea fs naught in Subſtance: Foz a Licence ta 
Meer 861. enjoy from ſuch a Time to ſuch a Time, is a Leate; and ought 
to be pleaded as a Leaſe, and not as a Licence: It is a cer- 

tain pꝛeſent Intereſt. Twiſd. Jt is true 5 H. 7. fo. 1. is, 


8 That 


- = 
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Chat {f one doth licenſe another to enjoy his Þouſe till ſuch 
a Time, it is a Leaſe; but whether it may not be pleaded as 
a Licence, JI have known it doubted, Judgment niſi, &c. 


. . 1 0 
F OE —IPEIY —— TY = 1 


* — — — __ 
9 — — 


. 


n 


Coppin verſus Hernall. (43) 
| 428. 
12 upon a Motion in Arreſt of Judgment, be. . . 
cauſe an Award was not good, That the Umpirage LI. ;6. 
could not be made, till the Arbifrato2s Time were out: And 28 129, 
if any ſuch Power be given to the Umpire, it is naught in 7% +74. 
its Conſtitution, fo2 two Perſons cannot have a ſeveral Juriſ- » %% 261. 


diitſon at one and the ſame Cime. 1 LI. kon. 


The Law allows the Defendant a Copy of the Panel to (.44 ) 
pꝛovide himſelf fo2 his Challenges, | Panel. 


n — — ä — —_—. _— n * a —__—_— 


— 


— — 


Fetty place verſus 


(45) 


A Ction upon the Caſe upon a P2omiſe, in Conſideration — 
that the Plaintiff would affeerere, inſtead of afferre, &c. Mac. 88. 
Jt was moved in Arreſt of Judgment, and Cro. 3 Part, 266. e 6, 
was cited; Bedel and Wingfeld. Twiſden. J remember diftri- 478. 
ctionem foꝛ deſtructionem, cannot be helped; ſo neither vaccaria 2 Barn 12; 


Inſtead of vicaria. So the Court gave Directions to ſee if it 55% 55+ 


were tight upon the Roll. 155 7178. 
. 7 | | l 5 C. 45. 4. 
| Eſtopel 


Hype Condition of a Bond fo2 Perkozmance of Cove- 5 * 
nants in an Indenture, doth eſtop to ſay, There is no 34% , 
ſuch Indenture ; but doth not eſtop to ſay, There are no Co. %% 5 
venants. 7 2 _ 375. 
1 . KC. 


Kelyn ge. 
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55 8.2. | Lee & Edwards. 
1 Vent. 44. | | rl oh | 
1 874. 428. N Adtion upon the Caſe was bꝛought upon two Pꝛomiſes, 


"Pang 1. In Conſideration the Plaintfff would beſtow his La- 


Fo. 174, bout and Pains about the Defendant's Oaughter, and would 
Caf. temp. . cure her, he did pꝛomile to pay ſo much fo2 His Labour and 
4s. 2. © Pains, and would alſo pay fo2 the Medicaments. 2. That in 
Cal. tm. Conſideration he had cured her, he did pꝛomiſe to pay, &c. 
Mac. 22% Raymond moved in Arreſt of Judgment, That he did not aver 
Caf, temp. W. that he Had cured her, the Conſideration of the firſt Pꝛomiſe 
3- 192, 705» being future, and both P2omiles found, and-entire Damages 
471 422. given. Twiſd. It is well enough; fo2 now it lies upon the 
434.5 10,65. Whole Recozd, whether he Hath cured her oz no? If it had 
17.8 665. "reſted upon the firſt Pꝛomile, it had been naught, And in the 
2 L Raym. lecond Pꝛomiſe there is an Averment, that he had cured her. 
$10, 811, Oo that now after a Uerviit it is helped, and the Want of an 
061 5. Averment is holpen by a Uerdi# in many Caſes, Judgment 


2 Stra. 1011. niſi, & c. 
See 1 Lev. | 


298. 


77-148 Twiſd. Jf a Man be in Pꝛiſon, and the Marshal die, and 


Nelſ Luv. the Priſoner eſcape, there is no Remedy but to take him 

5 10. poſt 285. in | 
W 3 

(r)) Twifd. Pleas in Abatement come too late after Impar⸗ 
C Hall & Sebright. 


8.0 E. A N Attion of Trelpals, wherein the Plaintiff declared, 


11 That the Defendant on the 24th of January did enter 
and take Poſſeſſion of his Houſe, and did keep him out of Poſ- 
ſeſſion to the Day of the exhibiting the Bill; the Defendant 
* pleads, That ante prædict. tempus quo, fe. &c. the Plaintiff 

did licenſe the Defendant to enjoy the Þouſe until ſuch a Day. 
Heb. 35, Saunders. The Plea fs naught in Subſtance: Fo2 a Licence ta 
Moor 861. enjop from ſuch a Time to ſuch a Time, is a Leaſe; and ought 
to be pleaded as a Leaſe, and not as a Licence: It is a cer- 
tain pꝛeſent Intereſt. 'Twiſd. Jt is true 5 H. 7. fo. 1. ts, 


1 That 


Term. Mich. 


That if one doth licenſe another to enjoy his Paule till ſuch 
a Time, it is a Leaſe, but whether it may not be pleaded as 
a Licence, I have known it doubted. Judgment niſi, &c. 
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Coppin verſus Hernall. (43) 
| 428. 
4 Wiſden ſaid upon a Motion in Arreſt of Judgment, be- 7 75 
cauſe an Award was not good, That the Umpirage 2 X:. 562. 
could not be made, till the Arbifrato2s Time were out: And * 52-4. 129, 
if any ſuch Power be given to the Umpire, it is naught in 7:4 2-4. 
its Conſtitution, fo; two Perſons cannot have a ſeveral JurtC- 1 ¼. 261. 


dition at one and the ſame Time, 1 


The Law allows the Defendant a Copy of the Panel to (. 44 ) 
pꝛovide himſelf ko; his Challenges, | Panel. 


__—_— _.. * — — ah _—_— 


hm 


Fetty place werſus (45) 


A Ction upon the Caſe upon a P2omiſe, in Conſideration | eg 
that the Plaintiff would affeerere, inſtead of afferre, &c. Mac. 88. 
Jt was moved in Arreſt of Judgment, and Cro. 3 Part, 266. e 60, 
was cited; Bedel and Wingfield. Twiſden. J remember diſtri- 259 37% 
ctionem foꝛ deſtructionem, cannot be helped; ſo neither vaccaria 2 Barn 12, 


Inſtead of vicaria. So the Court gave Directions to ſee if it 37. 


were tight upon the Roll, + EY 
Fe 5 | Ws 5 C. 45. 4. 
| Holloway. 3 | (46) 
6. 8 2 8. Cb e 
nants in an Indenture, doth eſtop to ſay, There is no , 564. 


— — ; but doth not eſtop to ſay, There are no Co- 7 “ 
nants. . 


2 Co. 375. 
1 Rell. 872. 


Kelynge. 


N 
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(47) Kelynge. The Courſe of the Court is, that if a Yan be 
Ante 11. byzought in upon a Latitat fo; 201. 82. 3ol.- we take the Bail 
y 13 ca fo2 no moze, but pet he ſtands Ball koz all Actions at the fame 
in L. & Fg. Party's Suit; otherwiſe ik a Stranger bzing an Acton againſt 


188. him. Twiſden. They cannot declare till he hath put in Bail; 


Comyns 75, 


556. and when we take Sail, ft is but fox the Sum in the Latitat, 
Caf. temp. yerhaps 30 l. oꝛ 40). but when he is once in, he may be de⸗ 


Nac. 24,153, 


44, 270, 280. CLared againſt foꝛ 2001. 


2 Stra. 922. 


- 


* - : 229 oh. a+ K a 
— 8 2 ai —_ 1 1 8 n — — — — * 
. - | 
1 * - — * * 6. _ » 
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1 * 
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5. %s. A Crit of Erroz was bꝛought to reverſe a Judgment given 
i to in the Common Pleas upon a ſpectal Gerdiſt in an Ejec- 
2 74. 564, tione firmæ. The Jury found, that one Simon Mayne was pol⸗ 
"= 95 ſeſt of a Refozy fo2 a long Term, and having conveyed the 
793, % whole Term in Part of it to certatn-Perſons abſolitely, he 
conveyed his Term in the Keſfidue, being two Parts, in this 
Manner; ſcilicet, in Truſt fo2 himlelf during Life, and akter⸗ 
wards in Truſt koz the Payment of the Rent reſerved upon 
the oziginal Leaſe, and fo2 ſeveral of his Friends, &c. Pꝛo⸗ 
vided, that if he ſhould have any Tfſue- of His Body at the 
Time of his Death, then the Truſts to ceaſe, and the Aſſign- 
ment to be in Truſt fo2 ſuch Tſſte, &c. And there was another 
P2oviſo, Chat if he were minded to change the Uſes, oz other- 
wiſe to diſpoſe of the Pꝛemiſſes; that he ſhould have Power ſo 
to do by TUriting, in the Pꝛeſence of two oz moze Witneſſes, 
'02 by his laſt CUifil and Teſtament. They further find, that 
he had Iſſue Male at the Time of his Death, but made no 
Diſpoſition purſuant to his Power: And that in his Life-time 
he had committed Treaſon, and they find the At of his Attain-. 

der. The Mueſffon was, UMhether the reſt of the Term, that 
remained unerpired at the Time ok his Death, were fo2- 
keited to the King? The Points made were two. 1..Whe- 
ther the Deed were fraudulent? 2. Whether the whole Term 
were not fozfefted by Beaſon ok the Truff, oz Power of Re- 
vocation? Pemberton argued, That the Deed was. fraudu- 
lent, becauſe he took the Pzofits during his Life, and the 
Aſſignees knew not of the Deed of Truſt. The Court hath 
in theſe Caſes adjudged Fraud upon Circumſtances appearing 
upon Recozd, without any Uerdi# : The Caſe that comes 
neareſt to this is in Lane 42, &c. The King againſt the 


Carl 
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Earl cf Nottirgham, and others. 2dly, he argued, that there 
was a Truſt by expꝛeſs Mods; and ik there be a Truſt, then 
not only the Truſt, but the Eſtate, is veſted in the King, by 
the erpzeſs Mozds of the Statute of 33 H. 8. The King 
indeed can have no larger Eſtate in the Land, than the Perſon 
attainted had in the Truſt; and if this Convepance were fn 
Truſt fo2 Simon Mayne, only during his Life, the King can 
have the Land no longer; but he conceived it was a Truſt fo2 
Simon Mayne, during the whole Term. A Truſfl, he ſaid, was 
a Right to receive rhe Pꝛofits of the Land, and to diſpoſe of 
the Lands in Equity. Mow if Simon Mayne had a Right to 
receive the P2ofits, and a pꝛeſent Power to diſpoſe of the 
Land, he took it to be a Truſt fo2 him; -and that conſequent- 
ly by his Attainder it was fozfeited to the King, Coleman 
contra: As fo2 the Matter of Fraud, firſt, there is no Fraud 
found by the Jury, and fo2 you to judge of Fraud upon Cir- 
. cumffances, is againſt the Chancelloz of Oxford's Caſe, Rep. 
10. As ko the Truſt, it muſt be agreed, that if there be any 
either Truſt oz Condition by Conſtrution upon theſe Pꝛovi⸗ 
ſoes in Simon Mayne in his Life, between Mich. 1646. and 
the Time of making the Act, the Truſt will be veſted in the 

King: But whether will it be veſted in the King as a Truſt, 
do as an Eſtate? Foz J am info2med, that it hath been ad- 
Judged between the King and Holland, Style's Reports; That if : N., 194. 
an Alien purchaſe Copyhold-Lands, the King ſhall not have the“ “ *+ *5: 
, Effate, but as a Truſt; and the particular Reaſon was, be- 

cauſe the King ſhall not be Tenant to the Lozd of the Panoz. 
Kelynge. The At of Parliament takes the Eſtate out of the 
Truſtees, and puts it in the King. Coleman. But J ſay here 
is no Truſt fo2feitable, By the Body of the Deed all is out 

ok him. It a Man makes a Feoffment in Fee to the Ale of 

His Will, becauſe he hath not put it out of him, there ariſes 
an Uſe, and a Truſt, fo2 himſelf. But in our Caſe, he hath 

put the Uſes out of himſelf; fo2 there are ſeveral Ales decla- 
red. But there is a further Difference: Ik Simon Mayne 
had declared the Uſe to others abſolutely, and had reſerven 
Liberty to himſelf to have altered it by his Mill, that might 
have altered the Caſe: But here the Pꝛoviſo is, That if at 
the Time ok his Death he ſhall have a Son, 8c. lo that it is 
reduced to him upon a Condition and Contingency, As to 

the Power of Revocation, he cited the Duke of Nortfolk's N 279. 
Caſe in Englefield's Caſe; which Twiſden ſaid came ſtrongly ß 
to this. Adjournatur. Vide infra pag. 38. 


1 F An 
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(48) An Inkozmation was erbibtted againſt one fo2 a Libel. 
Pleading Coleman. The Party has confefſed the Batter in Court, and 
therefoze cannot plead Not guilty. Twiſden. Pou may 8 8 

Not guilty with a relicta verificatione. 


— 8 ' AE ” * 
Horne ec Ivy. 
( 49 ) Reſpaſs fo? taking away a Ship. The Defendant juſti- 
0 C. 1 Vent. fies under the Patent, whereby the Canary-Company 


+7. ”-/ 256. js incozpozated and granted, That none but ſuch and ſuch 

452. mould trade thither, on Pain of ſorfeiting their Ships and Goods, 

2 Kb. 564, Cc. and ſaps, that the Dekendant did trade thither, 8c. the 

5, ws Plaintiff demurs. Pollexfen. Þe ought. to have ſhown the 

176. Deed whereby he was authoztzed by the Company to ſeize the 

3 75 Goods: 26 H. 6. 8. 14 Ed. 4. 8. Bro. Corp. 59. Though I 

Gilb. Eg, Rep . agree, that fo? ozdinary Implopments and Services, a Coꝛ⸗ 

213, C. pozation may appoint 'a Servant without Deed, as a Cook, 

' 1/5" 622: a Butler, &c. Plow. Com. 91. 4 Cozpoꝛation cannot licence 

3 Wns. 423, 0 Stranger to fell Trees without Deed; 12 H. 4. 17. No2 

+24, 425- Lan they make a Diſfeiſo2 without Ored, 'no2 deliver a Letter 

Cul. temp. . Of IE without Deed. 9 Ed. 4. 59. Bro. Corp. 24, 34. 

3. 423, 113. 14 H. 7. 1. 7 H. 7. 9. Roll. 5 14. Tit. Coꝛpozation, Dꝛ. Bon- 

| ham's Cate. Again, the Plea is double; fo2 the Defendant 

alledges two Cauſes of a Bzeach of. thetr Charter, viz. their 

taking in Wines at the Canaries, und importing them here; 

which is double. Then there is a Clauſe, that gives the Foꝛ⸗ 

keiture of Goods and Impzilonment, which cannot be by Pa⸗ 

tent: 8 Rep. 125. Waggoner's Caſe. Noy 123. in the Caſe 

of Ponopoltes. This Patent I take alfo to be contrary to 

ſome Acks ok Parliament, viz. 2 Ed. 3. cap. 1. 2 Ed. 3. cap. 2. 

— — 2 Rich. 2. cap. 1. 11 Rich. 2. cap. 2. and theſe Statutes the 

Rll. 44, Ring cannot diſpenſe withal by a Non obſtante. Twiſd. Foz 
SH, £126. the firſt Point, J think they cannot ſeize without Deed, no 

2 mo2e than they can enter fo2 a Condition bzoben without 


Deed. © Kelynge, We deſire ko be ſatisfied, whether this be 


Aa . o2 not? It was Sy to be argued, 
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Term. 


* 


Pryn verſus Smith. | ( 50 ) 


Cire Facias in this Court, upon a Recogntzance by way 
of Bail upon a Writ of Erroz in the Exchequer⸗Cham⸗ 
ber, The Defendant pleaded, That the Plaintiff did after 
Judgment ſue fo2th a Capias ad ſatisfaciend. out of this Court 
to the Sheriff of Middleſex, whereupon he was taken fn Exe⸗ 
cution, and ſuffered to eſcape by the Plaintiff's own Conſent. 
Jones. (Wie have demurred, becauſe they Do not lay a Place 


where this Court was holden, no2 where the Plaintiff gave 


& k 
LY NTT CO OO OT * 0 — 
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Redman & Pyne. C 6x) 


A* Atkon upon the Caſe was brought foz ſpeaking theſe S 5 44, 
Mozds of the Plaintiff, being a Match⸗maner, viz. He 425. 
is a Bungler, and knows not how to make a good Piece of Work: 3 4 
But there was no Colloquium laid of his Trade. Pemberton. 2 34ow. 1 36, 
The Jury have ſupply'd that, having foynd that he is a Match ⸗ 293. 
-maker. And it is true, that Wozds hall be taken in mitiori 3% 5%, 
ſenſu: but that is when they are doubtful? Caudry's Caſe, i za. Rayn. 
1 Cro.-196. Twiſden. J remember a Shoe-maker bzought. an 219: | 
Action againit a Pan, koꝛ ſaying that he was a Cobler : And L Ke, 
though a Cobler be a Trade of it ſelf, yet heid that the Action 14:7, 1480. 
lap, in Glyn's 'Time. Saunders. If he had ſat, Chat he could 2 775 
not make a good TWateh, it would have been knalun what he c; 4. . 
had meant: But the Mozds in our Caſe are indifferent, and 3. 307. 344. 
perhaps had no Relatfon to his Trade. Ozered to ſtav. %, 


| Caf. temp. Q. 
An. 221. ' Fitz-G. 253, 254, 121, 122. Caf, temp. Mac. 111, 196, 197, 198. 


- 


. — 


8 SY 8 


hene r (6) 


A Action upon the Caſe upon a Pꝛomiſe to carry duas ca- 
rectatas, &c. Rotheram. Jt's uncertain whether carectata 
ſigniſies a Þozſe-Load, o2 a Cart⸗Load. Judgment niſi, &c. 
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124 it. Jones moved to ſet aſide this P2der, though an Ozder ok 
7. . Seflions upon an Appeal from two Juſtices; becauſe he ſaſd 


5 Ma. 208, They may vacate the firſt D2der, and refer it back to two Ju- 
21 452. ices as res integra. The Ower being read, one Clauſe of it 
Cu. tmp. was, That Burrell ſhould pay 12d. a Meek fo? keeping the 
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( 53 Twiſd. J have known, ff a Judgment be given, and there 
Paß 24. p1.62. ig an Agreement between the Parties not to take out Erecy- 
tion till next Term, and they do it bekoze, that the Court has 

let all afide. 5 


( 54) Pne bzought up by Habeas Corpus out of the Cinque - Ports, 
Cngue-127% upon an Inkozmation koz breaking Paifon, where he was in 
is L. & FA upon an Execution fo2 Debt. Barrell moved againſt it. Twiſd. 
22. Suppoſe a Man be arreſted in the Cinque-Ports fo a Matter 
co. temp ariſing there, and then another hath Cauſe to arreſt him here, 
IIijijs there not a May to bung him up by Habeas Corpus? Barrell. 
Tt was never done, but there has been a Habeas Corpus thi⸗ 
ther ad faciend. & recipiend. Kel. Tf a Man be in Pꝛiſon in 
2 Co. 543. the Fleet, we bzing him up by Habeas Corpus, in Caſe there 

be a Suit againſt him here. Twiſd. Where ſhall ſuch a Man 
be ſued, upon a Matter ariſing aut of the Cinque-Ports? Barrell. 
Tf it be tranſitozp, it muſt be ſued there; if local, elſewhere. 
Twiſd. Then you grant, if local, that there muſt be a Habeas 
Corpus. And fo it was allowed in this Caſe, | 


(55) Two Jullices of the Peace made an-D2der, in Seſſion⸗time, 
Baſtard Againſt one Reignolds, as reputed Father, fo2 the Keeping of a 
Child. | Baſtard-Child: Reignolds appealed to the ſame Seflions, 
121,122, Where the Juſfſces made an Oder that one Burrell ſhould keep 


the firſt Oꝛder being made in Seſſion-time, that Seſſions could 
2 Sat. 476, not be ſaid to be the next within the Stat. of 18 Eliz. and be- 
450, 452, cauſe the Juſtices of the Seſſions, did not quaſh the D2der made 


70 20. by two Juſtices. Kel. They ought to have done that. Twild. 


2/ac. 84, Child, till it came to be twelve Pears of Age: Which Twiſden 
\ 14 Ron. (aid was ill, fo2 it ought to be lo long as it continues charge- 
394, 396, . able to the Pariſh: The Parties were bound over to appear at 
302. FE. the nert Aſſizes in Eſſex. f 1 | | 


1198, 1363, 1423. 3 Vm. 275, 1 Mod. Ca. in L. & Eg. 4. 2 Strange 768. ae" 


> Darby- 


- - + aw 
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Darbyſhire v. Cannon. (56) 
8 8. C. 2 Keb. 
"Ympſon moved, That the Defendant having ſubmitted to C5, 


a Rule of Court fo2 referring the Matter, and not per- Mac. 333. 
kozming the Award, an Attachment might be granted againſt . 
him. Which was granted: But when the Party comes in 271 
upon the Attachment, he may alledge, That the Award is void; 533, 585. 
and if it appear to be ſo, he ſhall not be bound to per- # 


kom it. ln 


2 Wms. 450. 
1 Barnes 40, 
41, 42, 43 


2 Barnes 55. 


q A 
* * 
* — as 3 . . ” g 8 * 
a ">" = \ 1 . * — * Ry” . HAS " "Sa 3. = 


Owen Hannings. 


12 a Trial at Bar upon a Scire facias to avoid a Patent of 7% 11. 
the Dffice of Searcher, Exception was taken to a Mit- 1 %%% Ca. i» 
neſs, That he was to be Deputy to the Party that would avoid 4 Eg. . 
the Patent. Twiſd. Jf a Man pꝛomile another, that if he re. % 
cover his Land, the other ſhall have a Leaſe of it, he is no 1 %. 288, 
good Witneſs : So neither is this Ban. But by the Opi- 25, = 
nion of the thꝛee other Judges he was allowed, becauſe the dos. 


Suit here is between the King and the Patentee. 2 Vern. 375, 


1 4 — — — — 1 — — — : — Abr. Eg. 223. 


— 


Worthy & Liddall. 1255 


Aunders moved fo2 a Prohibition to the Spiritual Court, 433- 
D in a Suit there, foz calling the Plaintiff "Whore. IT wiſd. 37.7% 
Opinions have been pro and con upon this Point. The Spt- 385. 85 
ritual Court has a Jurisditton in Caſes ok Whozedom and 171 
Adultery; but if Sufts there were allowed fo2 ſuch railing 6% 74 . 
Wozds, they would have Mozk enough from Billinſgate. 3. 13, 236. 
Saunders relied upon this, That they were only Wozds of 4, = 
Heat. Kel. They are Judges of that. Saunders. In Mich. 117, 140, 
11 Jac. Rot. 664. Cryer verſus Glover, in Com. B. The Sug: 295. _ 
geſtion was, That ſhe ſtruck him, and he laid, Thou art a 80%, 819, 


4 80g, 810, 
Whore, and I was never ſtruck by a Whore's Hand before: 156 


There a P2ohibition was granted, and J conceive the Keaſon (2 


was, becauſe there was a Pꝛovocation; ſo in our Caſe it ap- 823, 1100, 
Vor. I. G pears, 946. 
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pears, that they were ſcolding. Accoꝛding 15 Jac, Rot. 325. 


+. 
- —_ — —— ooo. 


or 
- o 


1005 Short verν Cole, and 15 Car. 2. between Loveland ant Gooſe. 
1 | The Court refuſed to grant a Pꝛohibition. 
"8 2 9 88 — — "Tay 
( 59) Maddox. * 3 wap 
$86: 96 7 Allop moved fo2 a Prohibition to the Spiritual Court 


n fo2 one Maddox, Incumbent of a Donative within the 
12. & pf . Dioceſs of Peter borough, who was cited into the Spiritual 
i 514. 432 Court fo2 marrying there without a Licence; anp cited Fare- 

3 child's Caſe, Yelv. 60. But per Kelynge, Moreton and Rains- 


2Strange715- ford, the Prohibition was denied. 'Twifden doubted ; but 


kno e Fain, Ik they might pyntſh him in the -Ecclefiaſtical Court 
1158 | pro reformatione morum, at leaſt they could not depzive 
| | — — * 
i [If (eh Doctor Poordage. 

ik S. C. 1 Sid. Artue moved fo; a Writ of Privilege fo2 him, he being 
[ y | 115“ Cal. in a pzaitiling Phyſician in Town, and choſen Conſtable in 
1134 L. and Eg. AQ Pariſh, The Court ſaid, if the Office ga by Houſes, he 
bl £2, de, muſt make a Deputy. But upon Conſideration the Motion 
5 Macchſ. 353, Was refuſed; and a Difference made between an Attozney oz 
| _ 354- Barriſter at Law, and a Phyſician: The kozmer enjoy their 
. 233 P2ivflege, becauſe of their Attendance in public Courts, and 
Ws 2 Strange not upon the Account of any pzivate Buſineſs in their Cham- 
bl 1107. bers: And a Phyſician's Calling is a pzivate Calling: Where: 
„ koꝛe they would not introduce new Pꝛetedents ; 
1% (61) | Sir John Kirle verſus Oſgood. 
1 | | y COS © | 1 by | 
1 s.C. l A N Ation fox Mods, viz.) Sir John Kirk is a foreſworn 


280. 


| Juſtice, and not fit to be a Juſtice of the Peace, to ſit upon 
1 $54. 432 the Bench; and ſo I will tell him to his Face. Moved in Ar- 


ws 1 Ne,. Lutw. teſt of Judgment, becauſe to ſay a Ban is kozſwoꝛn, is not 


7025. 448, Ationable; fo2 ff may, be underſtaod of fwearing in common 
7 K. 548, r enen 
5 l 1395 163. 2 Ld. Raym. $12, 1369. 1 Strange 617, 618, 2 Strange 1168. 1 Mod, Ca. in L. 
& Eg. 270. Ca. temp. V. 3. 98, 514. Caſ. temp. 2. An. 195, Caf. temp. Mac. 186, 187, 


<A on ne — £5 — „ 
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Diicourſe. Jones. Thep are aftionable; becauſe applied to his 
Office. Stukely's Caſe, 4 Rep. and Fleetwood's Caſe in Hob. 
Though a Man's Dllice is not named, pet if the Mozds do 
refer in themſelves, oz are applied to ft, they are aſtionable: 
So in our Cafe. Winnington. They are not aKfonable, fo? %% 1 Lev. 
they admit ol a Conſfrufion in mitiori ſenſu: Jn Stukely's Caſe 32 
that has been cited; Coꝛruption in his Dffice is. neceſſarily *2* 10. 
implied, but not in this Caſe, Roll. 56. Kelynge. Þe calls 
him in Effet a cozrupt Juſtice ; and that ſupplies the Commu- 
nication concerning his Dffice : Mozds mult be conſtrued ac- 
coding to common Acceptation. Morton. J ſee little Diffe- 

rence between this and Sir John Iſam's Caſe, 1 Cro. 14. and 

Sir William Maſſam's Taſe. Rainsford actoꝛded. Pe cited 

1 Roll. 53. and 4 Rep. Stukely's Caſe, Twiſden was of the 

ſame Opinion; fo2 the Mozds tend to diſgrace him in his 

Dffice, Judgment fo2 the Plaintiff. 


TC — 


Haſtings, Attorney of the King's Bench. (62) 


\ \ } Innington coinplatned to the Court on the ſatd Haſtings's Attornies 

Behalf, that he being an Attomey of this Court, „ 
was not ſuffered to appear fo2 his Client in the Court at Step- 316 
ney. That Court, he faid, was ereced by Letters Patents 181,173. 
within theſe two Years; and the Attoznies of this Court, be- | 37”; 4 
ing an ancient Court, ought not to be excluded. On the 106. 
other Side it was urged, that they had a certain Number of * 18. 
Attoznies appointed by their Charter, as there is at the Par⸗ 
ſhal's Court. Kelynge. This is a new Court, and foꝛ my 
Part, J think our Attoznies cannot be excluded. Haſtings 
may bzing his Aﬀion. If a Patent erefting a new Court, 
may limit a certain Number of Attoznies that ſhall pꝛactile 
there, it map as well limit a certain Number of Counſel. 
Coleman. They have ſo in the Marſhalſea, and in London. Ke- 
lynge. Their Courts in London are ancient, and their Cu- 
ſtoms confirmed by Ads of Parliament. The now Court of 
the Marſhalſea is indeed a new-erefted Court, (fo2 the old 
Court of the, Uerge was another Thing); and as foz their ha- 
ving a certain Number of Counſel oz Attoznies, the 17 5 
is the ſame with this bekoze us, Whether they can legally er⸗ 
clude others? J do not ſee how the King, by a new Patent, 
can ouſt any Man of his Pzivilege, Twiſden (aid it was - 

new 
2 


Term. Mich. 21 Car. II. 1669. in B. R. 
new Point, and that he had never heared it ſtſr'd befoze. Af- 


terwards being moved again, Kelynge ſatd, they chould have 
their Judgments quickly, if they ſtood upon it. 


( 63) Twiſden. J have known this ruled, If you ſay you will re- 
2. 53. fer the Cauſe to ſuch a Man, that ex conſequenti the Cauſe muſt 
Cay. remp. tap, becauſe that Man is made Judge; and that the ſtaying of 
_ the Cauſe is implied in the Reference, 


=. ——_—_ „ — —_— 
_ — 


2 Barnes + : 
( 64) Dominus Rex verſus Vaws. 


Dved to quaſh a P2eſentment fo2 refuſing to be ſwo2n 
| Conſtable of an pundzed, becauſe the Pꝛeſentment does 
2 Ld. Ram. not mention befoze whom the Seſſions were held; which was 
1305. quaſh'd accozdinaly; and Twiſden ſald, the Clerk of the Peace 
832, 863, dught to be fined fo? returning ſuch a Pꝛeſentment. 


(65) Birrell £5 Shawe. 


Cire facias againſt the Ball. The Defendant pleads, that 
befoze the Return of the CUrit of Scire Facias, there was 
a Capias ad ſatisfaciend. againſf the Pꝛincipal, by Uirtue where- 
of he was taken, and paid the Money; but alledges no Place 
22 the Payment was. Twiſden. Pou cannot make good 
this Fault. 


2 Keb. 57. 


. - = pa ey 
— — — — — 


(66) Dodell & Ur ve Burford. 


6. ©. 1 TY E Plaintiffs, in an Adlon of Battery, declared, that 

the Defendant truck the Þozſe whereon the Wife rode, 
2 ' fo that the poꝛle ran 9 with her, whereby ſhe was thꝛown 
3% „ Down, and another Pol Tow over her, whereby ſhe loſt the 
2Strange872. Uſe of two of her Fingers, The Jury had given them 481. 


Gr. Car. 192. Damages, and they moved the Court upon Utew of the Yai- 
Cre. Jas 350. hem, to increaſe them; whereupon the Declaration was read: 


1 Rol. R. 30. But the Court thought the Damages given by the Jury ſuſli- 
| | Smith 


cient, 


- Hould have ſpecial Ball. 


— 


. ˖ 
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Smith verſus Bowin. { 67 ) 
- 22 | __ 1 39. 
- A Ctlon upon a Pzomiſe. The Plaintiff declares, That an agent 
the Defendant, in Conſideration that the Plaintiff 2---- 
would ſuffer him to take away ſo- much of the Plaintiff's f. Zo. 


Gzaſs, whith the Defendant had cut down, p2omiſed to pay 7. : K. 
bim ſo much fox it, and alſo to pay him fir Pounds which he £ 725 © 
owed him foz a Debt. After a Cierdic oz the Plaintiff, % 7. 
Williams moved in Arreſt of Judgment, That the Plaintiff Ex 
was an Jnfant, and he not being bound by the Agreement, 


that the Defendant ought not to be. bound by it neither. 


Kelynge. Jf an Infant let you a Þouſe, ſhall he not have 7” 157. 
an Adlon againit you fo2 the Rent? Twiſd. J have known e 502. 
an Aﬀſon upon the Caſe bzonught by an Inkant upon a Pꝛo- C. J. 3os. 
miſe to pay ſo much Boney, in Conſideration that he would <4: 364. 


permit the Defendant to enjoy ſuch a Þouſe: Jt was long 1 2 


inſiſted upon, That this was not a good Conſideration, be- Go, temp. 
cauſe not recipzocal; fo2 the Infant might avoid his Þzo- 2,25 


miſe, if an Action were grounded upon it againſt him: But Fi 175. 


it was adjudged to be a good Conſideration, and that the 176: 276. 
Ation was maintainable. And in the pzincſpal Caſe the 3 


Court gave Judgment foz the Plaintiff, Niſi, cc. Cf wy. . 


| | | | | | 3. 197, 24 
2 Mad. Caf. in L. & By, 103. 1 Was. 558, 559, 718, 734, 737- 2 Wn. $44, 298, 519. (645.) 


3 Wm. 200. 


Ste 2 Danv. 266. Pl. 3. That an Infant, Maſter of a Ship, is 
liable in the Admiralty. I 


"II 


ite oh a8 > 5 Bear verſus Bennet. 
T" Wiſden. When a Man is arreſted, and bas lain in 
-Pyiſon thace Terms, and is diſcharged upon Common 


(63) 


Pat whetber wall the Platutiff ever hold ths Defendant to 
ec 


fal Bail afterward koz the ſame Caule, if he begins anew? 
Kel. It he may, then may a Pan be kept in Pꝛiſon foz ever 
at that rate. At laſt it was agreed, That if he would pay 
the Defendant his Coſts fo2 lying ſo long in Piiſon, he 


N.; Maſters moved fo2 a Prohibition to the Spiritual Court wh — 
20 Suit there againſt a Pan, foz having married his . 45+ 
ite s Siſter's Daughter, alledging the Parriage to de out 2 5... 5d. 
of the Levitical Degrees. Cur. Take a Prohibition, and de- 2 . 9. 


pl. 2. Infant, Z 


mur to it; foz it is a Caſe of Moment. —4 
Vor. I. 1 | Dominus IL Rn. $3. 
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(70) Dominus Rex verſus Turnith. 
gy 4 M2 to quaſh an Indickment upon 5 Eliz. cap. 2. fo: 
1 ererciſing a Trade in Cheſthunt in Hertfordſhire, not 


370, 373- having been an Appzentice to it fo2 ſeven Pears; becauſe 


4 77g. the Statute ſays, they ſhall proceed at the Quarter- Seflions, 

336. wats and the Uio2d Quarter is not in the Indictment. Twiſden. 

2 14. Rem. That Mod ought to be in. And J believe the uſing of a 

Ee, . Trade in a Country Uſllage, as this is, is not within 

3- 311, the Statute. Moreton acco2ded, Rainsford. It will be very 

_ pꝛejudicial to Cozpozations not to extend the Statute to 
Aillages. Twiſden. J have heard all the Judges ſay, That 
they will never ertend that Statute further than they 
needs muſt. Obj. Further, That there wanted theſe Mozds, 
ſc. Adtunc & ibidem onerati & jurati, fo; which all the 
thꝛee Judges, Kelynge N mn conceived it ought ta 
be quaſh _ "3 : | 


(5x) A Cauſe was removed out of London by Haben Ooh; 
S. C. * Dane wherein the Plaintiff had declared againſt the Defendant as 
Tard Cu- à Feme ſole, Merchant; and Bartue moved fo2 a Procedendo, 
oms. becauſe (he ſaid) they could not declare againſt her here as a 

Feme ſole, fo2 that ſhe had a husband. Jones contra. The 

Husband may then be jofned with her, kor he is not beyond 
Vide Lit. R. Sed. Twiſd. J think a Procedendo muſt be granted fo2 the 
31, 32- *fCaule alledged. - Jt was reſolved fn Langlin & Brewin's:Caſe, 
2 Been, in Cro. (though not repozted by him) That if the Mite uſe 
219. the ſame Trade that her pusband does, ſhe is not within 
% the Cuſtom. And they are to determine the Watter there, 
Cf temp. 2. Whether this Caſe be within their. Cuſtom ? Perhaps a 
= 24 55 Uictualler (as this Trade is) is not ſuch a Trade as heir 
33, 3. Cuſfom will warrant: And whether it will warrant it oz 
9 rn u. not, is in thetr Judgment. A Procedendo was granted. 


3- 
3 8 20 328. 2 Vern. 104. 2 Ven. 144, 371, 45h, 456, 497. Caf. "_ Mac. &, 33, 70. 
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- Tomlin verſus Fuller. (72) 


& Special Aﬀion on the Caſe was bzought koz keeping a Requell, e. 
IX Paſſage ſtopt up, ſo that the Plaintiff could not come %. 
to cleanſe his Gutter. After Qerdit fo2 the Jlatntiff, it was 2 al. 457. 
moved in Arreſt ok Judgment, That there ought to have been . 

a Requeſt fo? the opening of it. Anſw. Jt is true, where “ 2** 
the Nufance is not by the Party himſelt, there muſt be Mo⸗ Ne. Lana. 
tice befoze the Adlon bzought ; but in this Caſe, the Wrong ?“. _ 2 
began in the Defendant's own Time. T wilden. J know zz. 
this hath been ruled: Where a Pan made a Leaſe of as C. 101 4. 
Poule, with free Liberty of Ingrels, &c. thꝛough Part of the 
Leſſoz's Houſe, the Leſſoz notwithſtanding might ſhut up his 
Doozꝛs, and was not bound to leave them open fo2 his com- 

ing in at One oz Two of the Clock at Might, but he muſt 

keep gaod ours. And muſt the Defendant in this Caſe 

keep his Gate always open erpeting him? Wherefoze it ſeems 

he ought to have laid a Requeſt, Cur. It is aided by the 10. 395, 
Qervit, Twiſden. Jt is not good at the Common Lam; 39; 6. 
and the Defendant might well have demurred koz that Cauſe. 63 
Judgment pro Querente. 


PY — 4 
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* 


N — 


Butler 2 P lay. | 1 
| [Pon a Motion foz a new Trial in a Cauſe, where the dil er k. 


Matter was upon p2oteſting a Bill of Exchange: ue r 
Serjeant Maynard ſaid, The Pꝛoteſt muſt be on the Day 
that the Money becomes due. Twiſden. It hath been ruled, 
That ik a Bill be dented to be pafd, it muſt be pꝛoteſted in 
a reaſonable Time, and that is within a Fo2tnight; but the 
Debt is not loſt by not doing it on the Day. A new Trial ; 


was denied. 3 
Vide 2 Salk. 644 648, 653. 1 Lev. 9, 41, 97, 124. Ca/. temp. Mac. 294, 316, 286, 287, 37. Ca /. 
temp. N. 3. 244, 309, 310, 345. 1 tt Rayn. 743, 744+ 2 Ld. Raym. 993. 1 Stra. 415, 416, 508, 
550, 707. 2 Sta. 910, 829, 1175, 1248, 1195. | 
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5 £ 22 Hughes Underwood. | 
106, oy 7 Elynge. The very Sealing of the Writ of Exroz is a 
285. Superſedeas to the Execution. Twiſden. There wag 


once a Writ of Erro2 to remove the Recozd of a Judgment 

between ſuch and ſuch; but ſome of the Parties Names were 

left out: And by my B2other Wylde s Advice, that WUrit 
7:v. 6. not removing the Reco, they took out Execution. But 
the Court was of Opinion, That tho' the Recozd was not 
| removed thereby (of which yet, hep ſaid, he was not Judge, 
7%. 19; Whether it was, o2 not) yet, that it ſo bound up the Caule, 
+/* 95 that they could not take but Execution. Jt is indeed good | 
C7 as, Cauſe to quaſh the Writ of Erroz, when it comes up; but 
. Execution cannot be taken out. 44 


An. 197, 70, 78, 107, 240, 272, 273. Caf. temp. V. 3. 501, 398. » Id. Rays. 10, 47 71, 40 
2 Id. Raym. 896, 1295. 1 Stra, 632. 2 Stra. $67, 1186, 1 Barns 275. 2 Baru 164, 170. 5 
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Jefferſon & Dawſon. e. 


Na Scire Facias upon a Recognizance in Chancery entered s. c. 2 K. 
into by one Garraway, there was a Demurrer to Part, Fore oe. | 
and Iſſue upon Part. And the Queftfon was, Whether ; 8 2z, 
this Court could give Judgment upon the Demurrer ? 27. 

Jones." The Judgment upon the Demurter muſt be given in 77 2-3; 
Chancery, The Court of Chancery cannot try an Jſſae, . 2%. 436. 
and therefoze it is ſent hither to be tried; but with the De⸗ 
murrer this Court has nothing to do. Indeed, the Books 
differ in cale of an Jſſue ſent hither out of Chancery, TWhe- 
ther the Judgment ſhall be here oz there? Keilway ſays, it 
ought to be given here. Hy Lozd Coke in his 4 Inſt. fays, 

it muſt be given in Chancery. But none ever made it a 
Nueſtion. Whether Judgment upon a Demurrer were to be 
given here o2 there? Vide Coke's Juriſdiction of Courts, Fol. 
80. Saunders contra. CUhen there is a Demurrer upon 
Part, and Iſſue upon Part, the Recow being here, this 
Court ought to. give Judgment; becauſe there can be but 
one Execution. Kelynge. If the Recozd come Hither entire- 

ly, we cannot ſend it back again: J cannot find any Autho- 
rity that the Recoꝛzd ſhall be removed from hence. pe cited © 
Keilway 941. 21 H. 7. Co: 2. 12. Coke's Entries 678. 24 2 C. 12; 
Ed. 3. fol. 65. there it is held, That Judgment ſhall be given 
here upon a Demurrer. Now if it muſt not be given here, 
there muſt be two Executions fo2 the ſame Thing, oz elſe 
they muſt loſe half, fo2 they can have but one Elegit. At 
another Dap the Judges gave their Opinions ſeverally, that 
Judgment ought to be given in this Court upon the whole 
Becozd; fo2 that it is an entire Recozd, and the Execution 
one: And if Judgment were to be given there upon the De- 
murrer, there muff be two Executions. And becauſe the 
Kecow ſhall not be remanded, Twiſden ſald, the Beco2d it 
ſelf was here; and that it had been ſo adjudged in King and 


Holland's Caſe, and in Dawkes and Batter's Caſe : Though 
Vor. I, I | my 


LY 
. 
o 


8 
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hither. a 

here once, it never goes out again; koz that here it is coram 

ipſo rege: So that if we do not give Judgment here, there 

will be a Failure of Juſtice, becauſe we cannot fend the Re- 

cod back. The Jury that tries the Iſſue muſt aſſeſs the Da⸗ 

mages upon the Demurrer. The Recoz2d muſt not be ſplit in 
this Caſe. Accozdingly Judgment was given here. 


(676 =; Willbraham & Snow. 
$.C. 1 Lev: Rover and Converſion. Upon Jfſue Not guilty, the 
282. Jury find a Special Uerdit, viz. That one Talbot re- 


1 2.42 covered in an Aﬀion of Debt againſt one Wimb, and pad a 


2 Saund. 47, Fieri Facias direſted to the Sheriff of Cheſter, whereupon- 
345- 439 took the Goods into his Poſſeſſion, and that being in his Po 
71. 4, 5. ſeſſion, the Defendant took them away, and converted them, 
2 Kb. 588. &c. and the fole Point was, Whether the Poſſeſſion, which 
8 the Sheriff has of Goods by him levied upon an Execution, 
vide 2 Med. fg ſufficient to enable him to bzing an Ackion of Trover? Win- 
ö bee. nington. J conceive the Action does not lie. An Acklon of 
6 1 223 Trover and Converſion is an Adlon in the Right, and two 
291. Things are to be p2oved in it, viz. a Pꝛoperty in the Plain- 
71 21. 25 tiff, and a Converſion in the Defendant. J confeſs, That in 
37, 140, 141. ſome Caſes, though the Plaintiff have not the abſolute Pꝛo⸗ 
gegn. perty of the Goods, yet as to the Defendant's being a UWlrong: 
758. Doer, he may have a ſufficient Pꝛoperty ta maintain the Aﬀion 
2 tra, 996. againſt him. But J hold, That in this Caſe the Pꝛoperty 
is not at all altered by the Seizure of the Goods upon a Fieri 

Mor 757. Facias, (fo2 that he cited Dyer 98, 99. and .Yelv. 44.) Thls 
Caſe is ſomething like that of Commiſſioners of Bank⸗ 

rupts: They have Power to ſell, and grant, and afign , 
but they cannot bzing an Adlon: Their Aftignees muſt bing 

all Aﬀtons. It is true, a Sheriff in this Caſe may bzing 

an Adlon of Treſpaſs, becauſe he has Poſſeſſion ; but Trover 

is grounded upon the Right, and there muft be a Pꝛoperty 

in the Plaintiff to ſuppozt that; whereas the Sheriff takes 
the Goods by Ufrtue of a nude Authozity t As when a Ban 
deviſeth, That his Executozs ſhall ſell his Land, they 
have but a nude Autho ty. Curia. The Sheriff may well 


have 
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bave an Action of Trover in this Caſe. As fo? the Caſe in Moor 745. 
Yelv. 44. there the Sheriff ſeiſed upon a Fieri facias, then his 
Difice determined; then he ſold the Goods, and the Deken⸗ 
dant b2ought Trover. And it was holden, That the 1]220- 2 Cr. 73. 
perty was in the Oefendant, by Reaſon of the determining 
of the Sheriff's Once: and becauſe a new Fierti facias muſt 
be taken out; fo2 that a Venditioni exponas cannot ifſue ta 
the new Sheriff, They compared this Caſe to that of a 
Carrier, who is accountable fo2 the Goods that he receives, 1 #-/. 491. 
and may have Trover 02 Treſpaſs at his Election. 'I'wiſden 
ſaid, The Commiſſioners of Bankrupts might have an Aﬀfon 
of Trover, if they did actually ſeize any Goods of the Bank- 
rupts, as they might by Law. Rainsford ſaid, Let the Pꝛo⸗ 
perty, after the Seizure of Goods upon an Execution, re⸗ 
main in the Defendant, oz be transferred to the Plaintiff, 
ſince the Sheriff is anfwerable koz them, and comes to the 
Poſſeſſion of them by Law, it is reaſonable that he ſhould have 
an ample Remedy to recover Damages koz the taking of them 
from him, as a Carrier has, that comes to the Poſſeſſion of 
Goods by the Delivery of the Party. Morton ſain, It 
Goods are taken into the Cuſtody of a Sheriff, and the De- 
fendant afterward become Bankrupt, the Statute of Bank⸗ 
rupts ſhall not reach them; which p2oves the Pꝛoperty not to 
be in the Defendant. Twiſden. J know it hath been urged 
ſeveral Times at the Aflizes, That a Sheriff ought to have 
Treſpaſs, and not Trover; and Counſel. have pꝛeſſed hard fo2 

a ſpecial Cerdit#, Moreton. My Lo2d Chief Juſtice Brampſton 
ſad, be would never deny a ſpecial CLerdit while he lived, if 
Counſel did delire it. 
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Gavell es Perked. 177 


Ction fo? ons, viz. You are a Pimp and a Bawd, and 8. C. 1 Sid. 
fetch young Gentlewomen ta young Gentlemen. Upon 2K. 589. 
Iſſue Not guilty, there was a ſpecial Uerdi# found. ' Jones. ang Raym. 
The Declaration ſays further, whereby her Yusband did con 77; , 
ceive an evil Opinion of her, and refuſed to cohabit with her. 1004, 1007. 
But the Jury not having found any ſuch ſpecial Damage, the - w 22 
Queſtion ts, Whether the Mozds in themſelves are aitionable, L. Fg. 2 4 15 


— z——„4„%„ 4 ͤ „% „„ „»%« ˙2vö7Bꝛ— — o 


without any Relation had to the Oamage alledged. IJ confeſs, a/ temp. I" 
That 2,106.59 


344 . 
Caf. temp. 


Mac. 385. 
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Rl. 44. 5. 9. That to call one Bawd is not atfonable: Fo2 that is a Term 
Je. 229- of Repꝛoach uſed in ſcolding, and does not imply any Att, 
whereof the Tempozal Courts take Notice; foꝛ one may be 

ſaid to be a Bawd to her ſelf. But where one is ſaid to be a 

Bad in ſuch Actions as thele, it is attonable. 27 H. 8. 14. 

Tf one ſay, that another holds Bawdzy, it is aittonable. 1 

Cro. 329. Thou keepeſt a Whore in thy Houſe to pull out my 

Throat: Theſe Mozds have been adjudged to be aitionable x 

Fo? that they expzeſs an AA done; and ſo are ſpecial, and not 

1 Cro. 261. general rafling Moꝛds. Jn Dimock's Caſe, 1 Cro. 393. Two 
Juſtices were of Opinion, That the Mozd Pimp was aiton- 

able of it ſelf. But J do not relie upon that, 02 the Mod 

Bawd; but taking the Mozds all together, they explain one 
another: The latter Wo2zds ſhow the Meaning of the fozmer, 

viz. That her Pimping and Bawdzy confiſted in bzinging 

young Men and Momen together, and what ſhe bzought them 

together fo?2, is ſufficiently erp2efſed in the Mozds Pimp and 

Bawd, viz. That ſhe bzought them together to the-naught. 

And that is ſuch a Slander, as if it be true, ſhe may be in- 

difted fo2 it, and is puniſhable at the-Common Law. The 

Court was of the ſame Opinion, and gave Judgment fo2 the 


Plaintiff, Niſi, &c. FOR; Fu 
(78) | Healy 69 RE LE 


der of 63 Rroz of a Judgment in Hull. Weſton. The Aﬀion is 
64. . bꝛought upon a Pꝛomiſe, cum inde requiſitus foret: And 
Lev. 50,69. Does not ſay, cum inde requiſitus foret infra Juriſdictionem. 
96, 153 150, Twiſden. Though the Agreement be general, cum inde requi- 
; Lev. 243. ſitus foret, yet if he does requeſt within the Jurisdition, it is 


i Sand. 74+ FOOD enough; and ſo it has been ruled: And this Erro2 was 


a bay „ Difallowed. * 
2 Lev. 87. 6 Mod. 224. 2 Show, Caſe 430. 1 Vent. 28, 72. 


Boſwill, 
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Boſwill Es Coats. (79) 


O ſeveral Legacies are given by lll to Alice Coats 
and ohn Coats; the Erecuto2s depoſite theſe Legacies in 
a third Perſon's Hand fo2 them: And take a Bond of that third 
Perſon, conditioned, That if the Obligor, at the Requeſt of 

ſball bring in Alice and Jobn Coats, when they ſhall 
come to their Ages of twenty-one Yeats, to give fuch a Releaſo 
to the Executors of Francis Gibbs as they ſhall require, then, 
&c. One of the Legetees comes of Age, and during the Mi⸗ 
nozity of the other, the Bond is put in Suit; and this whole 
Matter is diſcloſed in the Pleading. And the Queſtion was, 
Whether the Defendant was oblfged to bzing him in, to give a 
Releaſe, that was of Age befo2e the Ackion bzought, o2 might 
ſtay till 'both were of Age, befoze he p2ocured a Releaſe from 
either? The Court was of Opinion, That it mult be taken re- : . $4 
ſpeitively, and becauſe it appears, that the Legacies were ſe. 7" 47: . 
veral, that ſeveral Releaſes ought to be given, upon the Bea. C. 205. 
ſoy of Juſtice Wyndham's Caſe, 5th Rep. And Twiſden ſaid, 
if there were no moꝛe in it than this, ſc. When they ſhall come 
to their Ages of, &c. it were enough to have the Condition 
underſtood reſpeft{vely : Foz they cannot come to their Ages 
| —— and the lame Ame. And Judgment was given accopy 
BUY» 


Twiſden, Ik an Etecuto) plead ſeveral J1dgments vou ( $0 ) 
map reply to every one of them, obtent. per fraudem ; 02 hon * 


map plead ſeparalia Judicia, &c. ' obtent Rauten, fraudem . — in 73 8 
Fo e 8 true D {cparalia Iudicia obtent. per if one be found 
he a true Debt, vou are ow 


| Kelynge and Twiſden. Notwithſtanding the Stat. of 2 23 H. 6. (81) 

Which obliges the Sheriff to take Ball, pet he can make no 577.57: 
other Return of a Capias, than py Cepi corpus, 02 Non eſt 605. Po 55; 
inventus: Foz at the Common Law he cbuld k. return nothing , n. 

elſe, and the Statute, though it compels him to take Ball, 

does not alter the Return: And ſo in a Caſe between Franklin 

and Andrews, it has been avjudged here. 


* Vor. I. | | | K Croſton. 


> 
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( 82 ) ___ Crofton. 
1 Sid 432. Ffley moved fo2 a Certiorari to the Juſtices of the Peace 
2 Keb. 595. ko: Middleſex, to remove an Jndiftment againſt one 


Crofton, upon the late Statute made againſt Nonconformiſt 
Miniſters, coming within five. Miles of a Cozpozation Che 
Jndiament was traverſed. Þe urged, That by the Statute na 
Indidment will lie fo2 ſuch Offence Fo} where an Ac of Par⸗ 
liament enaffs, That the Penalty ſhall be recovered by Bill, 
- C-. 36. Plaint oz Inkozmation, (as the Statute upon which this Jn- 
11 Co. 88. Diftment is grounded, does) there an Indictment will not lie: 
31% 1 2 Cro. 643. Twiſd. Jf the Statute appoint, That the Pe⸗ 
nalty ſhall be recovered by Bill, Plafnt,” &c. and not other- 
wiſe, there (J confeſs) an Jnditment will not lie; but with- 
out negative Wo2ds J conceive it will, though the Statute be 
introduTttve of a new Law, and create an Dffence, which was 
none at the Common Law. Fo2 whenever a Thing is pꝛohl⸗ 
S. P. -4 be bited by a Statute, if it be a public Concern, * an Jndi#ment 
Som 77 „lies upon it: And the giving other Remedies, as by Bill, 
10 C 75. Plaint, &c. in affirmative Moꝛds, ſhall not take away the ge⸗ 
5 2 163. neral Map of Pꝛoceeding which the Law appoints fo2 all Ok⸗ 
33 4 fences, Kelynge differed in ©pinton, and thought, That where 
347. a Statute created a new Dffence, and appointed other Reme- 
2 14. Ran. dies, there could be no Pꝛoteeding by way of Indikment. Af- 
2 terward Offley moved it again, and cited 2 Cro. 643. 3 Cro. 
Caf. temp. 544. Mag. Chart. 201 and 228. Upon the ſecond Motion, 
2 3'» Kelynge came over to Twiſden's Opinion. But it was ob: 
223, Hr jetted, That upon an Indi#ment the Poo? of the Pariſh would 
502, 034 ' loſe their Part of the Penalty: To which Twiſden fato, That 
* W he knew fit to have been adjudged otherwiſe at Serjeants- Inn, | 
Ca, rep. And that where a Statute appoints the Penalty to be vdivtven 
Mac. 336, into thee Parts, one to the Inkozmer, another to the King, 
132 and the third to the Poo2; that in ſuch Caſe, where there is 
no Inkozmer, as upon Jnditment, there * up wet have 
two Parts, and the Poo? a third. 5 | 
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The King verſus. Baker. (83) 
AP Indlickment in Hull fo2 ſaying thefe Wo2ds, vir. That Staaer. 


whenever a Burgeſs of Hull comes to put on his Gown, _— 
Satan enters into him. Levinz moved, That theſe Wods 13 5 
would not bear an Jndf#ment. Kelyoge, The Mozds are a * W. 
Scandal to Government, Levinz. The Jndi#ment concludes, 3: $14- 
in malum exemplum inhabitantium, whereas it ſhould be, quam- y-4 8 V 
plurimorum ſubditorum Domini Regis in tali caſu delinqu-ntium. 1 L Roym. 
And fo2 this adjudged naught. Salk. 698 

P 139. 2 Ld. Raym. 1369, 1029. 1 Strange 420, 617. 2 Strange 7255, 11768 


Twiſd. Jf the Defendant in an Aion of Debt ko: Rent ( 84 ) 
New Nil debet, he may give in Evidence a Suſpenſion of the a 12 
en 2 | a 18. 


A Parſon libels in the Spiritual Court against ſeveral of (83) 
his Pariſhioners fo2 Tithe⸗Turk. They p2ay a P2ohibition, / = F. 6. 
Kelynge. Turf, G2avel and Chalk, are Part of the Freehold, 2 e 
and not tithable. They granted one Pꝛohlbition to all the 129. 
Libels, but oꝛdered the Plaintiffs to declare ſeverally. BE: 29% 


—_— — 


— 


—.. . 
Maleverer verſus Redſhaw. 5 


2 upon a Bond of 40 l. the Condition was, For ap- 137. 
| pearing at a certain Day; and concluded, If the Party 8 RD 
appeared, then the Condition to be void. The Defendant 30. 
pleaded the Statute of 23 H. 6. Coleman. The Bond ig S 78, 
void by the expzeſs Wozds of the Statute, being taken in 7% 40 
other Fozm than the Statute pꝛeſcribes. Kelynge. Jf the 2 Ks. 536, 
Condition of a Bond be, That if the Obligor pay ſo much $95. 625. 
Money, then the Condition to be void, in that Caſe the Bond 4a 
is abſolute. 'Twiſden. J have heard my Lo2d Hobart ſay upon Yi. 2 Sau». 
this Occaſion, That becauſe the Statute would make ſure 7% „ 
Monk, and not leave it to Expoſition what Bonds ſhould be 5. 
taken, therefoze it was added, That Bonds taken in any other 175 1 
Fomm ſhould be void. Foz, ſaid he, the Statute is like a ;.“ “ 
Tyrant, where he comes, he makes all void; but the Com: 
mon Law is like a nurſing Father, makes vold only that 
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$82. \ 


I Lew. 252, 
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Part vhere the Fault is, and aekerdes the teſt. 1 
It the Condition had been, That the Party ſhould appear, 


vid 2 Dawv. and had gone na further, it would then have been well enough. 


4,75 5s. Twiſden. Chen why may not that which follows be rejetied, as 


tvle, and Surpluſage? Cur. adviſare vult. 


"RY TY 


_ SOT — — N * | X * 
(87) | Jones verſus Treſilian. 
N Aiton ok Treſpaſs of Aſſault and Battery. Oeten 


2 Kel ons plies, That the Defendant would have foxced his Þozle from 


Via 2 Fel. him, whereby he did molliter inſultum facere upon the Defen- 


5/1759: pant, in Defence of his Poſſemon. 
demurred. Moreton. Molliter inſultum facere is a Contradifton. 


43. Suppoſe yon had ſaid, that molliter you ſtruck him down. 


To this the Defendant 


7. Twilden. Pon cannot juſtify the beating of a Wan in Defence 
1 Ld. Raym. of pour Polſeſlion, but pou map ſap, That yon did molliter 
62. manus imponere, &c. Kelynge. Pot "ought to have replied, 

That-yon did molliter manus imponere, que eſt eadem tranſ- 
greſſio. Cur. Quer. nil capiat per billam, unlels better Cauſe 


be * this Term. 


* 4 * " N —— p 
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Rich 5 Morris. 


an Alon of Debt fo2 not pertoming an hind. The 
Plaintfff Declares, That inter as An füt, dec. 


= I? 


650. 5 AL en That is naught. 


547 x 
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7 74 3 Criſp WY the Mayer ofB Berwick. 


W Atton of Covenant is hꝛought agalntt the Mapoꝛ, 
Burgeſſes, and Copoꝛation of Berwick, upon an In- 
denture of Demiſe, wherein the Plaintiffs — That the 
Defendants did demiſe to them 'a Þouſe in Berwick, with a 
Covenant, That the Plaintis ould enjoy. the ſame without 
Interruption | y them, oz any other Perſon oꝛ Perſons — 7 

er; 


18 aye 418. 


— 
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loever; and alledge, That a Stranger claiming a Title, did 
make an Entry upon them, and kept them out of Poſſefion. 
To this the Dekendants plead a local Plea; to wit, That the 
laid Stranger did not enter upon the Plaintiſts, &c. upon 
which Jſſue is joined. Then do the Plaintiffs make a Sug- 
geſtion, and pray a Venire Facias into the next Tounty. 
Upon which there is a Trial. Jones conceived this to be a 
Mil-trial, and that the Venire ought to have been de vicineto 
of' the Caſtle of York, where the Covenant is alledged to 
have been made: Firff, This Fault is not aided_by any of 
the Statutes of Jeofails; not by the laſt and greateſt of all: 
That aids where the Venire Facias fs awarded from another 18% 24-. 
Place than it ought to be, but not when awarded from ano- in 
ther County; which is my Exception. That at the Common 
Law this Venire Facias is not well awarded, J rely upon 
Dowdale's Caſe, Rep. 6. if an Action be bzought upon a 6 C. 46. 
Hatter done out of the Kingdom, the Trial will be where | 
the Action is laid. In our Caſe the Action is grounded upon 
an Indenture, ſuppoſed to be made within the County of 
Vork: But Iſſue is joined upon a Matter done out of the 
Kingdom; fo2 ſo Berwick is. This Iſſue, J conceive, ought 
to be tried where the Action is laid. It is true, in the Caſe . 7augs. 
of Wales, the Law is otherwiſe; fo2 J find, That Wales is 395 ” #20 | 
Parcel of the Realm of England, though the King's Writs : Md 1c 
do not run there. But Berwick is Part of the Realm of Scot- Raz». 206. 
land, and was conquered by King Edward IV. and Ads of 5% 6g. 
Parliament name Berwick. When Calais was in Poſſefſion 64 „l 10. 
of the Kings. ok England, and a Matter ariſing within Calais / ne I 
came in Jfſue, was ever any Venire Facias awarded to Dover? 7 /; Pen. 
Twiſden. There are two Pꝛecedents of ſuch Trials; one in 337, 581. 
12 Eliz. Rot. 630. and in 2 Roll. 97. J have asked my B2o- five” 2285 
ther Withrington, who was a knowing Man, how it came to < 1418. 
paſs, That Berwick was put into Acts of Parliament? Pe » Sr. 553, 
ſaid, he knew no other Reaſon, than that the Reco2der cf _ 
Berwick was at firſt in Parliament, and deſired it, and there- : Mes. Ca. in 
foze it hath continued ever fince. My. Weſton ſaid, That T. E 374. 
3 Cro. 465. was an Authozity. Jn this Caſe it happen'd, That Ca. . 
during the Cpr. advifare vult, one of the Plaintiffs died; and * 
the Queſtion / was, That ſhould be done? Twiſden. There is C/ np. . 
a Caſe in Latch, wherein this Difference is taken, viz. If 3: 139: 
there be no Continuance entred, you may enter the Judgment 6 % . 
as at the Day in Bank: But if Continuances are entred, 2 Z. Ry». 
Vol. I. L then 3 *49: 


35 Term. Hill. 21 & 22 Car. II. 1669. inB. R 


then you cannot go back, but muſt enter the Judgment to the 
Time ok the Contimiances. It was put off foz Counſel to 
be heard in it. 

＋. 


( go ) | Smith e Wheeler. 


S. C. Ante N this Caſe Serjeant Maynard was about to argue, That 
6% g. 1 the Reſidue of the Term was not fozfeited to the King. 
1 Lv. 279, Kelynge. Bother Maynard, you would do well to be adviſed, 
2 Keb. 564, Whether oz no you, being 'of the King's Counſel, ought to 
oy 216. argue in this Caſe againſt the King? Maynard anſwered, That 
Ca/. tmp, the King's Counſel would have but little to do, if they "thould 
Tak be excluded in ſuch Tales: And that Serjeant Crew argued Ha- 
359, 361, viland'g Caſe, in which there was the like Mueſtion. Twiſden. 
415, 367. In Stone and Newman's Cale, J know the King's Counſel 
did argue againſt Eſtates coming to the Crown: But if my 
Lo thinks it not pꝛoper, my Bꝛother Maynard may give his 
Argument to ſome Gentleman at the Bar to deliver fo2 him. 
. Afterwards, Term. Paſch. 22 Car. 2. 1670. the Caſe came to 
be argued again. Jones argued fo2 the Plaintiff fn the Writ 
of Erroz: 1. Whether this Settlement be fraudulent oz no? 
That Fraud is not to be pꝛeſumed, he cited the Chancelloz of 
Oxtcrd's Caſe, Rep. 10. and 1 Cro. 549, 550. But fo2 the 
ſecond Point, be held, That here is a Truſt foxfeitable to the 
King. Pe quoted Sir John Duncomb's Caſe, 2 Cro. That 
the Cruſt in this Caſe is fozfeited, he p2oved from the Nature 
- of a Truft, which is an equitable Intereſt, 02 a Right ok Per⸗ 
90. 121.44. ception of the Pꝛofits of an Eſtate: The Ceſtuy que 'Truſt 
hath jus habendi & jus diſponendi. And though he that hath a 
Truſt, hath in Lam neither jus in re, no2 jus ad rem, pet in 
Equity he hath both: In Equity, whatever J have a Right 
to diſpoſe of, J have a Right to take the P2ofits of. Fo2 if 
a Man makes a Conveyance to the Uſe of one and his Peirs, 
in Truft, that he ſhall convey over, tho' it is not erp2eſt that 
he ſhall take the Pꝛoſits, pet he ſhall take them. Now in the 
ſecond Pꝛoviſo there is a double Expzeſſion, one that amounts 
to a Revocation, the other amounting to a Diſpoſition 02 Li- 
mitation. Now he that hath a Power of Oiſpoſition, hath a 
Right that may be fozfeited. And therefoze the Duke of Nor- 
_ tolk's Caſe comes not to this, fo2 we are not in the P8wer of 


Revoca⸗ 
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Revocation: J decline that, but we are in a Power of Diſpoſi⸗ 
tion. Now this is good by way of Truſt: In Law indeed ſuch 
a Proviſo is naught, but in a Truſt the Intention of the Par⸗ 
ties carries it. J obſerve in Fozkeltures at the Common Law, 
where a Man hath only jus diſponendi, though he hath no 
Eſtate, pet he map kozkeit it: Plo. Com. 260. A Man is pol⸗ 
leſt of a Term in the Right of his Wife, though he hath no 
Eſtate himſelf, yet he may kozkeit it: And the Reaſon is, be⸗ 
cauſe he hath jus diſponendi. Ik a Man might by ſuch a Dil⸗ 
poſition as this pzotet his Eſtate krom being kozkeited, little 
Land would come to the Crown upon Attainders. There are 
two Badges of Ownerſhip: The one is a Perception of the 
Pꝛofits, the other a Power of diſpoſing : Both which are in our 
Caſe: And a favourable Conſtrution ought not to be put upon 
a Deed fo2 Encouragement of Traitozs, Winnington contra. 
As fo? the firſt Point, the Fraud ought to be found: And this 
Leaſe was made long befoze the Attalnder, oz the Treaſon 
committed. Foz the ſecond Point, the Mueſtion will be, What 
our Law calls a Truſt: Then J ſhall examine Whether there 
was ſuch a Thing in Mayne at the Tie of his Deceaſe? A 
Truſt J find to be a Confidence repoſed in the Perſon, that 
another ſhall take the P2ofits, and that the Truſtee ſhall con⸗ 
vey accozding to his Direckions: This J gather from theſe 
Books, viz. Plowd. 352. Delamere's Caſe, 1 Rep. 121, 122. 
Co. Lit. 272. Now if theſe two Mualities, oz either, ſhall fail 
in this Caſe, then Simon Mayne had no Truſt to fozfeit : Fo? 
that the Caſe will depend upon the true ſtating the Mozds of 
the Deed. Fo? the firſt Proviſo, it doth not cohere with any 
of theſe Qualities : Foz by Uirtue of that Proviſo he could not 
be laid to have any Right: pe hath no jus diſponendi, but 
upon Contingencies. It he hath no Childzen, he hath no 
ſuch Power; nay, if he have Childzen, they muſt be living at 
his Death. Further, by theſe P2oviſoes, if the Contingen- 
cies do Happen, he hath but a Power to declare the Uſes; he 
hath no Jntereſt fn him at all: Litt. Sect. 463. It is one 
Ching to have a Power o2 Poſſibility of limiting an Intereſt, 
another to have an Intereſt veſted, 7 Rep. 11. and Moor's 
Rep. 366. about the Delivery of a Bing; where they hold, 


That if it had been to have been done with his own hand, it had 


not been fozfeited. The Caſe of Sir Edward Clere is different 
from ours: Foz if a Man make a Feoffment to the Uſe of his 
laſt Mill, oz to the Uſe of ſuch Perſons as ſhall be aaa 

his 


= 
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7 Co. 13. a. 


his laſt Till; in this Caſe he remains a perfect Owner of the 
Land. But if a Man makes a Conveyance, reſerving a Power 
to make Leaſes, o2 to make an Eſtate to pay Oebts, he hath 
here no Intereſt, but a naked Power. The Duke of Norfolk's 


Caſe is full in the Point: A Conveyance to the Uſe of Himſelf 


fo2 Life, the Remainder to his Son in Tail, with Power to 
revoke under wand and Seal: Adjudged not fozfeited: And 
vet he had a Power to declare his Mind, as in our Caſe, Pa- 
gett's Caſe, Moor 193, 194. Kelynge. Jf this Way be taken, 


a Man may commit Treaſon pꝛetty cheaply, Twiſ.ien. CUho- 


ever hath a Power of Revocation, hath a Power of Limita- 
tion. The Reaſon is, becauſe elſe the Feoffees would be ſeiſed 


to their own Uſe. Sir William Shelley's Caſe fn Latch. Twiſd. 


There is no Difference betwirt the Duke of Norfolk's Caſe 
and this; only here it is under his Pand⸗wziting, and there 
under his p2oper Hand- waiting. 


Afterward Term. Paſch. 23 Car. 2. 1671. the Court deli⸗ 
vered their Opinions (Hale being then Chief Juſtice.) Morton. 
J conceive the Judgment in the Common Pleas is well given: 
As koz the firſt Point, Whether this Conveyance made by 
Sir Simon Mayne be fraudulent oz not, the Counſel them- 
ſelves Have declined it; and therefoze J ſhall ſay nothing to 
it: Foz the ſecond, J conceive no larger Intereſt is fozfeited 


than during the Life of the Father. Ik it be objefted, That 


the Father had by this P2oviſo jus diſponendi; J anſwer, It 


is true, he had a Power, if he had been minded ſo to do, but 


it was not his Pind and ill: Mow animus hominis eſt ipſe 
homo; but he muſt not only be minded ſo to do, but he muſt 
declare his Pleaſure. Hobart ſafth, Jf a Ban will create a 


Power to Himſelf, and impoſe a Condition 02 Qualification 


fo2 the Execution of it, it muff be obſerved. Now here is a 
perſonal and individual Power, ſeated in the Þeart of a 
Man. And it ſeems to me a ſtronger Caſe than that of the 
Duke of Norfolk, put in Englefield's Caſe, where vet the Con⸗ 
dition was not given to the King by the Statute of Hen. 8. 
There was a later Caſe adjudged in Latch, between Warner 
and Hynde: A Cafe that walked through all the Courts in 


Weſtminſter-Hall: There by Reaſon of the ip declarante, it 


could not be fozfeited. Rainsford. J hold it is not fozfeited. 
My Reaſon is, becauſe the Proviſo is at an End and deter- 


mined; fo2 when he died and no Will, there's an End of the 


Proviſo. 
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Proviſo. Che altering ok the old Truſt is to be done by Sir 
Simon Mayne, and it is inſeparable from his Perfon : No- 
thing can be moze fnſeparable than a Man's Weill. Moore 
193, Twiſd. J am of the ſame Opinion. Hale was of the 
lame Opinton: That Nothing was fozfeited but during Sir 
Simon's Life. The Proviſo, he ſaid, did not create a Truſt, 
but poteſtatem diſponendi, which is not a Cruft. pe ſaid he 
did not underſtand the Difference between the Duke ok Nor- 
— Caſe and this. Accozdingly the Judgment was af- 

em d. | | 


In a Cauſe wherein one Aſton was Attozney, Kelynge ſafd, (91) 
That a Wan may diſcontinue his Acklon here befoze an Aﬀion Piconim: 
b2ought in the Common Pleas: But if he do begin there, and $:a. 84, 
then they plead another Aion depending here, and then they 395. 
diſcontinue, J take it the Attozney ought to be committed „ss. 
fo2 this Praftice, Twiſden. When J was at the Bar, Er- 2 Jon 118, 
roz was bzought, and Infancy aſtigned, when the Han was '9 4, * "_ 
thirty Pears old: And the Attozey was th2eatned to be 2 5am * 


turned aut ok the Roll. 8 Ante 13. 
2 Danv. 156. 


Na Lat. 91. | Caf. temp. Mac. 325, 228. 2 Ld. * 1014. 1 Barnes 110, 111, 112. 


Serjeant Newdigate moved fo2 a Certiorari to. remove an FR, 92 ) 
Jnditment hither from Bedford, againſt ſeveral French-Men — 
fo2 Robbery. . Will it remove the Recognizances ; & 6 . & 
there to appear: en. J never knew ſuch a Motion made . cp. JA 
by any but the King's Attozney o2 Solfcitoz, Rainsford, 5 c. 
There is no Jndiftment yet befoze a Judge of Alliſe. Ke- 493 We. 
lynge. Pou map have a Certiorari; but it muſt, not be deli- © 8 
vered till the Inditment be found; and then the Judge hath zz. 205, 
the P2zoſecutozs there, and may bind them over hither, and Mt | 
ſo the Trial may be here. * 
580, 609. 2 Ld. Raym. 971, 1203, 1515. 


. Kel. A Jury was never owdered to a Utew befoze their Ap- 7 ( 93 ) 
pearance, unleſs in an Afſiſe, Twiſd. Belther ſhall you have Yi _ 


it here but by Conſent. 4& 5 Ame; 
cap, 16. Sect. 
9. 
Vor. I. money Noſworthy 


119 — — — -¼˙¼ 
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ll 6 (94) Noſworthy verſus Wyldeman. 

2 Keb, 615. ÞE. Plaintiff declares in an Indeb. Aſſumpſit, That the 


| Defendant was indebted to him in 501. fo2 ſo much 
Money received of the Plaintiff-by one Thomas Buckner, bp 
the Appointment and to the Uſe of the Defendant. After a 
Uerdick fo2 the Plaintiff, it was moved in Arreſt of Judg- 
ment, That the Plaintiff could not have an Ackion foz Money 
2 G. 690. received by the Defendant to the Uſe of the Defendant. 
But becanſe it might be Poney Ient, which the Dekendant 
received to his own Uſe, though he was to make good the 
Ualue to the Plaintiff, the Court will pzeſume after a Uer- 
dict, that it appeared ſo to the Jury at the Trial. Foz where 
; 2. 113. a Declaration will bear two Conſtrucktons, and one will 
Zi, make it good, and the other bad, the Court after a Uerdi# 
Mac. 185, Will take it in the better Senſe. And accozdingly the Plain⸗ 
230, 145, tiff Had Judgment. as 


300, 301, | 5 . 
210. 1 Mad. Caf. in L. & Eg. 240. Caf. temp. W. 3. 495, 510. Caf. temp. 2. An. 241, 48, 27 
64. 1 Ld, Raym. 669. 2 Ld. Raym. 1223, 1517. 1 Stra. 551. 8 Stra. 1011. 


Williams werſus Lee. 7 | 
ed, That the Court 


(95) 


| „5 

"il 2 Inft, 380. 

N 1 Broxunl. 24 

1 25 

1 | 1 Danv. 231. 

jt 1 Roberts & Mariott. 

144 Sn 2” | ; | 

bps 2 Sand. 73, © MM Dved to diſcontinue an Action of Debt upon a Bond. 
TRE u_ == Kelynge. We will not . favour Conditions. Ruled, 


7 289, Cr. That the other Side ſhould ſhew Cauſe why they ſhould not 
ibid. diſcontinue. 25 
133. 


Buckly 
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Buckly ver ſus Turner. | (97) 


An upon the Caſe upon a Pꝛomiſe. The Caſe was, s. C. 5. 
That Edward Turner, Brother to the Defendant, was 44%, _ 
indebted to the Plaintiff foz a Quarter's Rent, and the De- nee. 
kendant, in Conſideration that the Plaintiff mitteret proſequi Conſidera- 
przdigt. Edwardum Turner, (ſo the UWows are in the Decla- = 13, 13 
ration) pꝛomiſed to pay the Money. After a Uerdi# fo2 the 7: # * 
Plaintiff, it was moved in Atreſt of Judgment, that here is 166, 169. 
not any Conſideration: Foz there is no Loſs to the Plaintiff Et 8 
in ſending to pꝛoſecute, &c. no2 any Benefit, but a Diſad- Mar. 296, 
vantage to the Party that owed the Money: Beſides, there 337; , 
is an Uncertainty whether, o2 to whom he ſhould ſend, Twiſd. 358, 363. 
Mittere proſequi is well enough; fo2 the Plaintiff muſt be at 2 74 Rom. 
Charge in it. Kelynge. Certainly it ought to have been omit- 75 þ 7599 
teret; and if it be \o in the Office-Book, we will mend it. 18. 94, 
'Twiſdeo.. This being after a Gerdick, if you mend it, they 95; 59*- 
muſt have a new Trial, fo2 then it becomes another Pzomiſe. % 
Jones moved f02 Judgment, and ſaid 117 kound the. Moꝛd Coamyns 115, 
mitto did ſignify to ſend, kozbear, ceaſe, oz let alone; as 6, 148. 
Mitte me quæſo: J pzay let me alone; in Terence. And in 
the Latin and Engli r it hath the Senſe. of koz⸗ 
bearing. Kelynge. J think the Conſideration not good, 

unleſs the Wow mitto will admit of that Senſe. It it have 

a Property of Serile to ſignify fozbear, in reference -to 
Things as well as Perſons, it will be well. TWhereupon - 
the Dicklonary = bought, it was found. to bear that 
Senſe. And Twiſden ſaid, It a, Mozd will bear divers 
Sentes, the beſt ought to be taken after a Uerdi#, Per Cur. 
Let the Plaintiff take his Judgment. 


, p - ? * ». ww 3 
4» © „ 1 * . 
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Richards & Hodges. —tm) 


Hir WITTE - nene * e > | - 2 E $4 : 

Ebt upon a Bond. The Condition was to ſave a Pa- s. C. 2 Same. 
dich harmleſs from the Charge of a Baſtarv-child. Che 1, 4 
"Defendant, pleaded. Non damnificatus. The Plaintiff replies, x. 612, 

That the Pariſh laid out thzee Shillings fox keeping the Child, 619. 
The .Defenvant. rejoins, That he. tennzed the Boney; and 
the Plaintiff pald it de injuria ſua propria. Whereupon it 


4 was 
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was demurred; the Queſtion being, Whether this Rejoinder 
were a Departure oz no from the Bar:? Saunders. Jt is a 
good Rejoinder; fo2 in our Bar we lay, That the Pariſh is 
not damnſfried; that is, not damniſied within the Intent of 
the Condition. Ik J am to ſave a Man harmleſs, and he 
will voluntarily run himſelf into Trouble, the Condition of 
my Bond is not bzoken. And ſo our Rejoinder fs purſuant 
to our Bar, and ſhows, That there fs no ſuch Datmnifica- 
tion as can charge us. Twiſden. The Rejoinder is a De⸗ 
parture; as in an Aﬀion of Covenant koz Papment of Rent, 
Co. Lit. 304. a. i the Defendant pleads Perfozmance; and the Plaintiff re- 
Cat temp. V. ply, That the Rent is unpaid; fo2 the Dekendant to rejoin, 
3. 54» 55» that it was never demanded, is a Departure. You ſhould 
227 up. Have pleaded thus, viz. That non fuit damnificat. till ſuch a 
Mac. 251, Time; and that then you offered to take Care of the Child, 
257, en, and tendzed, 8c. Judgment fo2 the Plaintiff, Niſt, &c. 
30, 76, 234, 693. 2 Ld. Raym. 1449. 4, RES. 


_— 


— — 
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(99) Smith, Lluellyn, & al Commiſſioners of Sewers. 


S. C. Raym. 1 were bzought into Court by Attachment, becauſe 
x66, 186. 1 they p2oceeded to fine a Perſon after a Certiorari delt- 
2 Kb. 635. vered, Twiſden. Sir Anthony Mildmay was a Commiſſioner 
x Lev. 238- of Sewers, and fo2 not obeying a Certiorari, was indicten 
74 i Sn, of a Præmunire, and was fain to get the King's Pardon. 
20. And J have known, That upon an unmannerly Receipt of a 

P2ohtbition, they have been bound to the Good Behaviour. 
Kelynge. When there are Inkozmations exhibited againſt you, 
and you ate fined a thouſand Pounds a Pan, which is leſs 
than it was in King Edward III. 8 Time, (fo2 then a thou⸗ 
ſand Pounds was a great deal moze than it is now) you 
will find what it is to diſobey the King's Crit. 


. Afterwards they appeared again, and Coleman ſaid, The 
firſt Writ was only to remove Pzeſentments; the ſecond to 
remove Dwers; and we have made two Returns, the one 

_ of Pteſentments, the other of Oꝛders: A general Crit 
might have had a general Return, Kelynge. Befoze you file 
the Return, let a Clauſe of the Statute of 13 Eliz. cap. 9. be 
read; which being done, he ſaid, That by the Statute of 23 


"Gs — — 8 ** MOI 1 * * an * „ _—_— 2 * — — han... 1 —.. 
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Hen. 8. no Dwers of the Committoners of Sewers are 1 

ing without the Royal Aﬀent: Now this Statute makes 

them binding without it, and enats, That they ſhall not be 

reverſed but by other Commiſf 10ners. Pet {t never was doubted, 

but that this Court might queſtion the Legality of their O2: 

ders, notwithſtanding. And you cannot ouft the Jurfsdfc- 11 Go 64,65. 
tion of this Court, without particular Mozos in Acts of 
Parliament. There is no Jurisdiftion that fs uncontroulable 5 ©. 103. 
by this Court. Sir Henry Hungate's Caſe was a famous 7 . 
Cale, and we know what was done in it. Morton. Since Pn. Ba, 6a. 
the making this Statute of -Eliz. were thoſe Cafes in _—_ 
Loꝛzd Coke's Reports adjudged, concerning Cheſter Mills. Tf 17, A Mac. ge 
Commiſſioners exceed their Jurisdi#ion, where are ſuch Mat⸗ 349, 359, 
ters to be refo2med, but in this Court? Jf any Court in!“ 5+ 60. 
England, of an inferioz Jurisdiftion, exceed their Bounds, 

we can grant a Pꝛohibition. Twiſden. J have known it ru⸗ 

led in 23 Car. 1. That the Statute of 13 Eliz. cap. 9. where 

it is lald there ſhall be no Superſedeas, &c. hath no Reference 

to this Caſe, but only to the Chancery. But this is a Cer- 

tiorari, whereby the King doth command the Cauſe to be re⸗ 

moved, & voluit that it be determined here, and no where 

elle. Do the Court fined them fo2 not obeying two Certiora- 

ries, but fining them that bzought them 51. a-piece. 


Jones moved, That one who was Partner with his Bio- 0 100.) 
ther, a Bankrupt, being arrested, might be o2dered ta put in Bankrupe. 
Ball koz the Bankrupt, as well as fo2 himſelf. . Twiſden. If“ 1 6. 
there are two Partners, and one bzeaks, you ſhall not charge cf . 
the other with the Mhole, becauſe it fs ex maleficio; but. if Mfc 20, % 
there are two Partners, and one of them die, the Survivoꝛ ng 2c 
wall be charged fo2 the Whole. In this Caſe you have admit- / 2. 
ted him no Partner by Swearing him befoze the Commilſſio- 4 An, 225. 
ners of Bankrupts. So not granted. * . 


* 
Ar. Eg. 55. 2 Was. goo. 1 Wis. 682, 238. 3 Vn. 182, 23, 24, 25» 405, 408. 2 Sera. 


995» . 


vol. I. N | | Rawlins's 
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( 101. ) 1 | Ravlins's Caſe. 


Oved by Serjeant Scroggs, That Rawlins having perſo- 

_ nated one Spicer, in acknowledging a Judgment, that 
322 therefoze the Judgment might be ſet alive, 'Twiſden. The 
Hawk. P. C. Statute that makes it Felony, does not pꝛovide, That the 
C 431. Judgment ſhall be vacated. One Tymberly eſcaped with his 
5. Ge. Car. Life very narrowly ; fo2 he had perſonated another in giving 
256. Ball; but the Bail was not filed, Then he moved, That the 
__ _-._ Defendant had paid the Fees of the Execution, which the 
Plaintiff ought to have done. So the Court granted an At- 

tachment againſt the Bailiff, Nt 


Felony. 


162.) Taylor & Wells 


s. C. 2 Sa *Rover and Converſion decem parium tegularum & valo- 
74:3. 190 1 rum, [Anglice of ten Pair of Curtains and Galong.] 


1 51d. 445. Obj. That it is not certain what is meant by a Pair, whether 
ide te, lo many Two's, o2 fo many Sets: And that in Web and 
7% 289. Waſhburn's Caſe, 1652. four Pair of Hangings held not good. 
I 'Fwiſden, IJ remember that a Pair of Hangings has been held 
rid: 3 kb. naught. Trover and -Converſion pro decem Ovibus & Agnis, 
2 Sb-o. 315. Not expreſſing how many Ewes and how many Lambs, ruled 
dera. naäught. Another Action ok Trover de velis, not ſayſng how 
l teny. M manp, heid to be naught. It was urged, That ten Pair of 
C:/ mp. 2, Curtains and Ualons is certain enough; foz by Pair ſhall be 
A. 66. *\thderffood two, and ſo there are twenty in all. It it be ob- 
<<, . jetted, That it does not appear how many of each; J'anſwer, 
2 Stra. +38, The Mozds, ten Pair, ſhall go to both. Beſides, it is after 
dog, 810. n Qerdf, and therefoze ought to be made good, ff by any rea- 
ſonable Conftruffon it may. Ik it had been ten Sets, oz ten 
Suits, then without Mueſtion it had been well enough: Now, 
why may not a Pair be underſtood of Sets oz Suits, oz fo. 
many as will ſerve fo2 a Bed, if it (hall not be taken fo2 a 
Couple? They quoted ſome Caſes, fn which it had been ad⸗ 
judged, That in Trover and Converſion foz ſeveral Things, 
though it did not appear how many of each Sozt there were, 
vet it had been held good. Twiſden acknowledged, That there 


3 had 
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had been ſuch Reſolutions, but ſafo, We knew not what to 
think of ſuch Caſes, conſidering the Untertaintp of the De- 
clarations, And the Mozd Pair in our Caſe, is as uncertain 
as may be, tho' a Pair of Gloves; a Pair of Cards, a Pair 
of Tongs is certain; fo2 the Moꝛd applied to ſome Things, ſig- 
nifies moze, to others leſs, and what ſhall it ſignify here? But 
by thꝛee Judges againſt 'Twiſden, the Platntiff had Judgment. 


— — 


c — 


Fox & alii, Exec of Pinſent, verſus Tremain. ( 104. ) 
122 . 
ÞE Plaintiffs being Executozs, and ſome of them under 2.,;.. 198. 
Age, all appeared by Attozney:. And thereupon it was » $i. 449- _ 
p2zayed, That Judgment might be ſtayed; foz, 1. An Jnfant * {7 * 
cannot make a Warrant of Attozney, 2. An Jnfant appear- % 72, 296. 
ing by Attozney, may be amerced pro falſo clamore : And the t. 102. 
Reaſon is, becauſe it does not appear that he is under Age; 
but if he appear by Guardian 02 Prochein amy, he ſhall not be 
amerced. 3. The Inkant may be much pꝛejudiced. Foz theſe 
Reaſons, and becauſe they ſaid, the Pꝛactice had gone accowd- 0 - 
ingly, Judgment was ſtayed. The Caſes cited pro and con, 2 $4 212: 
were, 3 Cro. 424. 2 Cro. 441. 1 Roll. 288. and Hutton and ; x, 7 
Maſcall's Caſe: A Scire facias bought by two Executoꝛs, reci- % 172, 229, 
ting, That there was a third, but within Age: Refolved that 7 
all muſt join. Colt and Sherwood's Caſe: Reſolved, That an 2 Re/:. 20). 
Infant Executo2 cannot defend by Attoznep. Twiſden. Where ? 
there are ſeveral Erecuto2s, and one o; moze under Age, and 
the reſt of full Age, all muſt join in an Aﬀton , and Admint- 
ſtration durante minore ætate, cannot be granted, if any of 2%. 130. 


them be of full Age, Vide infra 72, 296. 


Wu ca. At 88 * o - — r hl tt AM 


— — 


— L —— 


Haſpurt & Wills. 2 

| N S. C. 1 Vent. 

A Special Action bzought upon the Cuſtom of Wharfage 2 Dare. 428. 

and Cranage in the City of Norwich: The Declara- Ses 15 284. 

tion ſets fozth, That they have a common Wharf, and a 6 34 123; 

Crane to it; and then they ſet fozth a Cuſtom, That all Goods 1. 14, 15. 

bzought down the River, and paſſing by, ſhall pay ſich a % a5. 
Duty. Obj. That the Cuſtom is not good; fo2 that 10 2 
O — 


—— 
— — 
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re is a 
Twiſd. The of 
tum. arges 
hich is malum "Bp paying the up not 
U-thorough; w ok a bad Cufto1 ere a n at the 
See pof 231, an in Hob. 175. the Plaintiff * they had _ they had 
232 Caſe ul, though ths, Bi here, t ty; nay, | been 
$ Lov. 425, 4 Tuberal, he Bic. : path the A * wand tone that 
400. e a 92, 
2 Rel. 522. huri ſhould h ce in the , had ſet d a 
54% Hey, they other Pla Declaration they claime 
4 at any 4 if the ſend was 
N fome Reaſon ird the Rever. River of Thames C0 ap. #i 
ad clea in the lnetum. . 
15. Toll 05 in Parliament R 
10 n 
adjudged l 


_ 
= —_ 

* 

1 

* 

* 
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3 

— 
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ee. 
| ) ths ' ht to reverſe a Jut qment giver of 
Vent. 73. 3 e var ave 
2 94» Lancaſter. 1 . 4. by A. he ought ro dave be 
27155 627 is an Jnfant, a ittance; fo2 wh oz; ſeil. A. B. dendum: 
Fd 2 Faulr'in the 2 . N. e E — Erro2 
772. itted a m ad c dum. r; ſc. qu 
Lr e he 
— 12 C. D. Gar the Recozd is entred in thi Erro of t 
Fant. - mitted in the K hich is ing the na ſua 
a ad fquendum, 8c: (fllowin 3 
855 dmiſſus eſt a Gardianus ip * is admit dian he de⸗ 
253.4 tante) ut ſo that he d as Guar it is 
1 . 142, Admit defendit, &c. laintiff; 8 : And further, an- 
e. , © Feit. be At of the P e Defendant: ſona, which c 
Fitz-G. 1, which is the f the Aﬀ of th in propria per 7 the Guar: 
114, 115. . which is tan appears Aſſignment o by the 
ogy cafd, That the Onard that the is triable 
ceive dian, nff his 
Gilb. E Eq. Rep. — be. yin ens of MEET an — 4 —_— 
1 J os dian, — the —— — he 1 ee - 
in L. & Recoꝛd: muſt decla hether w nceive it 
25. dian, he t. Now w tn? J co Winning- 
Med ca. in gar is Right. eclaratio us. 
2 nd h a D roneo I 
2 5 and vefend warrant- _ Recovery is the Recovery... * 1 
1 £4, Raye. CR that any be claim ow good in 8 If an 
232, 113, not, am fo them is not on Kecoverie 
| 00. coꝛd Common dant 
— 22 * this whole * in all either as 1 45 
253. conte Foꝛm dianum, of full 
e cOnereve f dhe ar per Gar 5 well as one 
1 Stra. 18 Inkant he ſhall be 
12 119, 02 douche, 
244, 297» 


And 
4 | 

387, 7644) 3 Wa. 4 208, 235. 

$49, 


2 A —_. ® 


Term. Hill: 21 & 22 Car. II. 1669. in B. R. 49 | 


And if the Guardian faint-pleads oz miſpleads, the Inkant ©&- LA. 
hath an Action againſt him: 9 Ed. 4. 34, 35. Dyer 104. b. In 33; . 
our Caſe there is a Common Recovery, wherein the Tenant C. 641. 
is an Infant, who ought to appear by his Guardian; Che: 7 8 
ther the Admittance of him here by his Guardian, be well en. 77 %. 
tered 02 no, is the Mueſtion ? The Moꝛzd Sequi ſignifies only 1 Fore: 318. 
to follow the Cauſe; and the Defendant doth pzoſecute and %, 
at : A V-r.ire, by Pꝛoviſo, may be taken out at the Defen- 252, 446. 
dant's Suit: 35 H. 8. 7. So in a Replevin the Defendant is 
the Pꝛoſecutoꝛ; and the Tenant doth ſue in Common Recove- 
rp, and is the only Perſon that doth p2oſecute an ac; ſo that 

J think the Mozd is p2oper. It is true, one Book is cited, 
where proſequendum is void in an Ejetment : 9 Cro. 640, 641. 
Symplſon's Caſe ; but that Judgment is upon the Point of 
Prochein Amy. There is a Pꝛecedent foz me in 6 Car. 1. which 
I believe, was the Pꝛecedent of this Cate. Ind Sir Francis 
Englefield's Caſe, where the Jnfant came in as Gouchce, is 
the ſame with ours. As fs2 the {ccond Erroz effiigned, viz. 
That the Guardian is ſaid to come in propria Perſona: Jn the 
Earl of Newport's Caſe, and in Englcheld's Caſe, propria 

Perſona is in the ſame Manner as here: Now the Law doth 
not regard ſo much the Manner of the Admittance, as that a 
good Guardian be admitted. Twiſden. This is a Recovery 
ſuffered upon a Pꝛivy Seal from the King, and upon a £3ar- 
riage-Settlement, upon good Conſideration; and therefoz2 
ought to be favoured. The Wo2d Scquatur is as p2oper fo? . 196. 
the Defendant as fo2 the Platntiff. And fo2 the ſecond, the )“ 
Words propria Perſona are well enough, being applied to the 
Guardion, who does in p2oper Perſon appear koz the Infant. 
Foz an Infant to ſuffer a Common Recovery, if it were res 
integra, it would hardly be admitted. But if an Inkant will 
reverſe a Common Recovery, he ought to do it whilſt he is 

under Age; as it was adjudged here about two Yeats ago, G.7:2. 380. 4. 
accozding to my Loꝛd Coke's Opinion. Weſton. Tf you ſtand 
upon that, Tahether an Jnfant, having ſuffered a Common 
Recovery, may reverſe it after he is of full Age? J deſire to 
be heard to it. Cur. adviſare vult, > 


Vor. I 8 O Tildell 


| 


— 
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(106 ) Tildell & Walter. 
S. C. 2 Keb. Uicar libelled in the Spiritual Court ko: Tithe wood. 
3 Barrell pzayed a Pꝛohibition, ſuggeſting, That Time out 


2 F. 6. c. 13. Of Mind they paid no ſmall Tithe to the Uicar ; but that ſmall 

7% 216. Tithes, by the Cuſtom of the Pariſh, were paid to the Par- 

inn 522. fon. 'I'wiſden. Tf the Endowment of the Uicarage be loſt, 
ſmall Tithes muſt be paid accozding to P2eſcriptton. 


— 2 
— — 


(107) Jordan werſus Fawcett. 


S. C. 1 Sid. Rro? of a Judgment in the Common Pleas. An Afton 
py Te. was bzought againſt an Erecutoz, who pleaded ſeveral 
| el, gas. Judgments; but fo2 the laſt Judgment that he pleads, he 
: 46.632. doth not expzeſs where it was entered, no2 when obtained. 
[> ap Coleman held it well enough upon a general Demurrer. Twiſ- 
254, 428, den. Tt is not good, fo2 by this Plea he is tied up to plead 
495, 490. Nothing but Nul tiel Record. Ie might, if the Judgment 
0161-5: pad been pleaded as it ought to have been, have pleaded per⸗ 
4 4.7 haps obtent. per fraudem. And Judgment was given accoz⸗ 
r 

— 308. _ Caf. . W. z. 496, 527, 529. 2 LA. Raym. 841. Comyns 142. 1 . 422. 


* 


8 


1 — * * _ aa alles _ lt. * — ths 


— 
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( 108 ) - 26H Love werſus Wyndham & Wyndham. 
. SQ 30d. | 

77 EY Pon an Tfſue out of Chancery, the Jury find a Special 
2 Keb. 637. Gerdift, vz. That one Gilbert Thirle was ſeiſed of the 
2 Chan. Rp. Lands in Mueſtion fo2 thzee Lives, and did demiſe the ſame 
F171. to Nicholas Love the Father, foz a Term of Pears, if the 
Caf. temp. Ceſtuy que Vies, o; any of them, ſhould ſo long live; that he 
4 497 being ſo poſſeſſed, 228 dis Ran DEI 1 * 8 no 

19, e. 422. Manner; viz. to his Wife fo2 her Life, and after her Deceaſe 
Ga. romp. 4 Nicholas his Son koz his Life; and if Nicholas his Son 
7-857 ſhould die without Jfſue of his Body begotten, then he devi- 
284, 592. ſeth them to Barnaby the Plaintiff. Then they find, that the 
r4z-6. 314. ¶ lite was Executrix, and that ſhe din agree to this Deviſe. 
Sci And whether this be a good Limitation to Barnaby o2 not? is 
L. & Eg. the Mueſtion, Jones. J conceive it is a good Limſtation to 
28, 101, 93, Barnaby. 


: Fern. 234, 304, 462. 2 Fern. 23, 38, 86, 151, 195, 362, 600, 758, 766. Prec. Ch. 323, 421. Abr. Fg 


191. Caſ. temp. Talb. 21. 1 nt. 1, 98, 132, 198, 432, 534. 500, 566, 750, 664, 665, 666, 748. 
2 Wrms. 421, 608, 618, 622. 3 Vm. 29, 113, 258, 259, 300, 304+ 
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Barnaby. I ſhall enquire whether a Termoz having deviſed 

to one fo2 Life, and after his Death to another fo2 Life, may See 2 Derv. 

go any further : And ſecondly, admitting that he may go fur- PR 

ther, whether the Limitation in our Caſe, which is to begin 290. 

after the Death of the ſecond, without Jſſue of his Body, be 5 7. 

good 02 no? Fo? the firſt Point, he ſaid, The Reaſon given in 
lo. Com. 519. and in 8 Co. 94. why an executozy Deviſe of 

a Term is good in Law is, becauſe the Law takes it as de⸗ 

viſed to the laſt Man firſt, and then afterwards to the firſt 

Man; without which Tranſpoſition it is not good; fo2 if it 

ſhould be a deviſe to the firſt Man firſt, there would be nothing 

left fo2 the laſt but a Poſſibility, which is not grantable over. 

Now then, if a Yan may deviſe a Term after the Death of 

another, then he may deviſe it after the Death of two other. 

It is true, this cannot be in Gzants;' fo? they are founded 

tipon Contrafs, and there muſt be a Certainty in them, ac- . 

coding to the Refo2 of Chedington's Caſe. New if a De⸗ | 

viſe may be good after the Death of one oz two, it is all one | 

if it be limited after the Death of five o2 fir. Now that a 

Contingency may be deviſed upon a Contingency, J take it, 

that the Authozities are clear: 14 Car. 1. Cotton and Herle, 

x Roll. 612. reſolved by three Juſtices. And Hill. 9 fac. 

Rot. 889. 2 Cro. 461. And fo2 the Caſe of Child and Bayly, 

repozted in 2 Cro. 459. and in Roll. 613. J conceive it is 

not againſt our Caſe; fo? they held the Oevile to be void, not | 

becauſe it was a Contingency upon a Contingency, but in | 

reſpeft of the Bemoteneſs of the Poſſibility, and becauſe the : 

Term was wholly deviſed to a Man and his Aſſigns. So that 9 

by the expzeſs Authozity of the two firſt Caſes, and by the Im⸗ 

plication of this Caſe, J do think that a Devile to a Man 

after ſuch a Manner is good, pꝛovided that it do not intro⸗ 

vice a Perpetuity : So that where there is not the Inconve⸗ 

nience of a Perpetuity, though there are many Contingencies, 

they are no Impediment to the Deviſe. Therekoze where a 

Deviſle is upon a Contingency that may happen upon the Ex⸗ 

piration of one o2 moze Mens Lives, and where it is upon a 

Contingency that may endure koz ever, there is a great Dik⸗ 

ference, The Reaſon of the Refo2 of Chedington's Caſe was, 

becauſe of the Uncertainty; fo2 in Caſe of a G2ant of a Term, | 

there is a great Uncertainty ; but ours is in Caſe of a Depiſe; . 

which is not taken in the Law by way ok Remainder; 12 = 

Aſſ. 5. So that J conceive a Contingency may be limited 1 

0 upon 
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upon a Contingencp, pꝛovided that it be not remote. The 


ſecond Point is, Whether this Deviſe (thus limited) be a 
good Devile? Now J conceive the Limitation is as good, 


as if it had been to his Mike fo2 her Life, and after Her 


Death to Nicholas fo2 Life, and after his Death to Barnaby. 
J agree, That if theſe Mozds (if Nicholas die without Heirs 
of his Body) ſhall not be applied to the Time of his 
Death, it will be a vold Deviſe. But the Meaning is, 
That if at the Time of his Death he ſhall have no Iſſue, 
then, &c. Mow that they muſt have ſuch Conſtruſtion, J 


piove from the Wows of the ill. The Limitation of 


the Remainder muſt be taken ſo as to quadzate with the 
particular Eſtate, As if there be a Conveyance to one 
fo2 Life, and if he die without Jſſue, to another; this 
is a good Remainder upon Condition, and the Remainder 
{hall reſt upon the Determination of the particular Eftate, 


ik the Tenant fo2 Life have no Iſſue when he dieth; but 


if a Pan convey to one, and the Þeirs of his Body, and 
if he die without Iſſue, to another, there it muft be un- 
derſtood of a Failer of Iſſue at any Time; becauſe the 
p2ecedent Limitation goes further than his Life. But 
admitting there were no pꝛecedent Mozds to guide the 
Intention, and that common Parlance were againſt me, 
yet if there be but a Poſübility of a good Conſirufton, 
it ſhall be ſo conſtrued: And they may very well be un⸗ 
derſiood of his dying without Iſſue of his Body at the 
Time of his Death. In Goodyer and Clerk's Caſe in this 
Court, Trin. 12 Car. Rot. 1048. J confeſs it was ad⸗ 
judged, That it would be underſtood of a Fatler of Iſſue 
at any Time, but in our Caſe, if you ſhall not under- 
ſtand it of a Failer of Jfſue at the Time of his Death, 
it cannot have any Conſtruffion at all to take Effeck. 1 
think there are no expzeſs Authozities againſt me: Thoſe 
that map ſeem to be ſo, J will put, and endeavour to 
give an Anlwer to them: As koz Child and Baylie's Caſe, 
Repozts differ upon the Reaſon of that Judgment: Foz 
Cro. ſays, Jt was held to be a void Devile, becanſe it 


was taken, if he die without Iſſue at any Time during 


the Term: But Serjeant Rolle goes upon another Reaſon + 

Roll. 613. there he aps it is void, becatiſe given abſo- 

luteip to the Son and his Aſſigns befoze. In Rolle's firſt 

Part, 611. Leventhorp and Aſhly's Caſe, the Bemainvder 

; | there 
3 
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there fs ſaid to be void, becauſe when he had deviſed the 
irs Dales of bis Body, it ſhall go 


Term to A. and the pe 
to the Executozs of A. and the Remainder there was ta 


begin upon his dying without Iſſue at any Time. The 


Caſe of Saunders and Corniſh will not come to ours: Fo2 


there were many Limitations fo2 Life ſucceflively to Perſons 
not in being, &c. Jn the Caſe cited 1ſt Report, 135. of an 
Eſtate fo2 Life limited to one, and to every peir ſucceſ- 
ſively an Eſfate fo2 Life, the Limitation was naught, be- 
cauſe it would make a perpetual Freehold; and no Body 
would know where the abſolute Eſtate ſhould veſf, So 
he pꝛaped Judgment fo2 the Plaintiff, Coleman fo2 the 
Defendant, J conceive this to be a void Limitation, 
Mz. Jones would make this a middle Caſe, J ſhall dil⸗ 
charge him of the firſt Point, though he has taken Pains 
to argue it: And J ſhall reſt upon this, That the Limi⸗ 
tation of a Term after the Death of a Pan, without Jfſue 
of his Body, is vold. The Caſe is put as a middle Caſe 
to theſe two, viz. It a Man poſſeſſed of a Leaſe fo? 
Pears, deviſe it to J. S. fo: Life, the Remainder to J. N. 
fo2 Life, the Kematnder to J. G. fo2 Life; theſe Remain- 
ders are good, But if he do deviſe to J. S. and the Þeirs 
of his Body, the Remainder over; this Remainder he admits 
to be void, becauſe it depends upon fo remote a Poſſibility as 
may never happen. Now J conceive it is the ſame Thing to 
limit it to one fo2 Life, and if he die without Jfſue, then to 


another fo2 Life, as to limit it to one and the Heirs of his 


Body, with a Remainder over. Þe would tie it up from the 
oꝛdinary and legal Conſfruftion, to Iſſue at the Time of his 
Death. Ik it be to be underſfood of dying without Jfſue at 


any Time, then Child and Baylic's Caſe, and Corniſh's Caſe, 


are full Authozities in the Point. Vide 2 Cro. 549. Rolle 
612, 614. There Leſſee fo2 Pears deviſeth to one fo2 Life, and 
after to Wms. and his Aſſigns, and if he die withour 
Iſſue then living, the Remainder to J. G. This they 
ſay is good in Caſe of a Fee⸗ſimple, but they will not 
allow it in Caſe of a Term fo2 Pears. Now Pz. Jones 
would by Conſtruſtion bzing the Moꝛds then living, into 
our Caſe, The legal Conffruftion of the Tlozds, dying 


without Iſſue, fs, if there be a Failer of Jfſue at any Time 
Vor. I. b 


to 


| 
| 
4 


— — 
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237432. 
2 Danv. 715. 


to come. In Pell and Brown's Caſe, if the Mods then 
living had not been in the Mül, the Caſe had not been io 


7 7 & 523. Jdjudged.. | Kelynge. Pou go up Pill a fittle. Can Barnaby 


1 Sid. 451. 


2 Danv. 522. 


pl. 3. poſt 115. 


1 Rol. 612. 
pl. 3. 


7 Co. 23. a 


1 Sid. 37. 


whole Term, when deviſed to bim fo} Life ; 
Eſtate fo2 Life is larger than the longeft Term. Twiſden. 


take ſo long, as there is any Iſſue in A of Nicholas e 
Jones. pe cannot. Kelynge. Then Barnaby s Intereſt de- 
pends upon a Contingentp, that map never happen. Jones. 
J grant, if Nicholas hath Iſſue at the Time of his Death, 
that Barnaby ſhall never take, but fk He hath none, be Wall. 
Kelynge, Jf J deviſe Lands to A. fo2 Life, and if he die 
without Iſſue of his Body, to B. A. ſhall have an Eſtate⸗ 
Tail. So in our Caſe, the Mozds and Limitation is the 
ſame, though the Deviſo2 having but a Leaſe foz Pears, there 
cannot be an Eſtate⸗Tail of it: Pet he intended not that 
Barnaby ſhould have any Eſtate as long as there were any 
Iſſue in Being of Nicholas his Body. Twiſden. It appears 
to me upon the Reaſon of the Caſes that have been cited, 
That the Remainder to Barnaby muſt be void, becauſe of the 
remote Poſſibility : But then there will be a Queſtion, to 
whom the Remainder of the Term will go, if Nicholas die 
without Iſſue? Whether to the Erecutozs of Nicholas, oz 
to the Executozs of Doſtoz Love? Ik A. Tenant of a 
Term, Deviſe it to B. fo2 Life, the Remainder to C. fo2 
Life, the Remainder to D. fo2-Life; J have heard ft que- 
ſtioned, whether theſe Remainders are good 02 not? But 
it hath been held, That if all the Remainder-men are 
living at the Time of the Deviſe, it is good: Ik all the 
Candles be light at once, good. But if you limit a Re⸗ 


mainder to a Perſon not in Being, as to the firſt be- 
gotten Son, &c. and the like; there would be no End 


if ſuch Limitations were admitted, and therekoze they are 
void. And ſome Judges are of the lame Opinion to this 
Hour. Jf J deviſe a Term to A. kfoz Life; after the 
Death of A. his Erecutozs ſhall not have it, but it ſhall 
go to the Executo2s of the Deviſoz: But if ft be devi- 
ſed to A. generally, without ſaying for Life, it ſhall go 
to his Erecutozs after his Death, But a Deviſe fo2 Life 
- veſts in him only during his Life, and you may make a Lt- 
mitation over. Kelynge. J take ft, That A. carries the 


becauſe an 


As 
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9s a Term fo2 — doth admit of Kemainders, ſo it doth Reminders | 
of 'Reverfions, & pon will have it to; and when he deviſeth ta, er- 
0 A. during bis Life, A. ſhall have it foz his Life ; but the 77 irs; 
Bevetſton hall be to the Devilazs 'Execatozs: But if he 
deviſe it to A. fo2 Life; and if he die without Jae of his 
Body, the Remainder to B. what chall betome of the 'Rever- 
ſion then? Kelynge. Pon ſtart a new Point. Cur: Pau ſhall 
have our Judgments this Term. 


— 


Knowles verſus Richardſon. (109) 


Rro2 of a Judgment in the Common Pleas in an Action Obfentiing 
upon the Caſe, fo2 obſtruting a Pꝛoſpec. Sympſon. The 5 lee, 
ſtopping of a P2oſpeft is no Nuſance, and conſequently no 237, 239. 
Ation on the Caſe will lie fo2 it. Aldred's Caſe, Rep. 9. is _w 7. 
erp2eſs, That fo2 obſfruting a P2oſpef, being Patter of De- 8 e 
light only, and not of Neceſſity, an Action will not lie. Twiſ- 1 8 167. 
den. TUhy map not J build up a Mall, that another Man i Ir 459- 
may not look into my Pard? Pyoſpetts may be ſtopped, ſo pon 2, * 
do not darken the Light. Judgment niſi, &c. —— 58. 


| 13 . 
Hutt. 136. Poph. 170. Caſ. temp. V. z. $10, 519, 635, 648, 215. Caſ. temp. Q. Ann. 7, 8. 1 Lad. 
Raym. 737. Com. 58. 


Twiſden. A Man may be indited fo2 Perjury in a Court- (110) 
Baron. Perjury. 


2 Rol. 257. 
Caſ. temp. W. 3. * 1 Hawk. P. C. 173, 174. 2 Stra. 1088, 1 Ld. Raym. 451. 3 Wms. 196, 311. 


Jones moved to have a Trial at Bar fo2 Lands in Nor- * 1119) 
thumberland of 50 l. per Annum. Kelynge. Jt is a great way 7 
off, and never any Jury came from thence in your Time. 
Twiſden. But J have been of Counſel in Cauſes, wherein 
Trials have been granted at Bar fo2 Lands there. Tue have 
loft Cornwal; no Juries from thence come to the Bar, and 


2 = loſe Northumberland too., The other Side to ſhew 
auſe, 


PP. f Kelyn ge. 


» — —— TT 


a — - 
PPP og oc, ie mee wr. ©... 


* 
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(112) Kelynge upon a Potion of 997 Holt's ſafd, J have known 
Areſt m many Attachments fo2 arreſting a Man upon a Sunday ; but 
_ ſtill the Affidavit contained, That he might have been taken on 
See the har. another Day. 'Twiſden. So fo2 arreſting a Pan as he was 


ops: 8 going to Church, to diſgrace him. 


6 Mad 95. Caf. temp. Q. Ame. 79. n 1 Mod. Caf. in L. and Eg. 80. 1 
Barnes 17, 137, 138, 278, 228. 


Term 


Parker & Welby. ECS. 


N Afton upon the Caſe againſt a Sheriff fo? making Falſe Returr. 
a falſe Return. The Plaintiff ſets fozth, that one e % 
Wright was indebted to him in 601. and did p20- 74 e 227. 
mile to pay him, and that thereupon a UIrit was / 17. 244 
ſued out againſt him direſted to the Defendant, being Sheriff 74; 

of Lincolnſhire, who took him into his Cuſtody, and aſter ſuf: 2 Lv. 28, 
fered him to go at large whither He would, and at the Oay of 
Keturn he returned that he had his Body ready, Jones. They [= pk 7 

have demurred to the Declaration: Which J conceive to be à 3. 31, 485, 

good Declaration. Foz take the Caſe, that there went a La- 8 510, 

titat to the Sheriff, and the Sheriff took the Perſon upon > * 
and let him go at large; no Body will deny, but that an 1 L. Ro- 
Acklon of Eſcape will lie againf him: And when he makes 2% ,,,,, 

ſuch a falſe Return, as here, that he has the Body ready, 4 86. 

why will not an Action lie fo2 a falſe Return? And this is no _ 132. 

new Caſe, but hath been adjudged ; Moor plac. 596. 3 Cro. 466. 3. 

ibid. 624. It is at the Plaintiff's Eledion to follow the Sheriff Inſt. Leg. 25, 

with Amercements, oz to bzing his Action fo? the falſe Return. *7: 

And when this Adion has been bꝛought kozmerlp, they were 

kozcen to plead the Statute; none ever demurred generally. 5% 239. 

Twiſden. J remember a Caſe in 21 Car. 1. Rot. 616. between 

Franklyn and Andrews, where an Aktion upon the Caſe was 

brought againſt a Sheriff fo2 ſuch a falſe Return: He pleaded 5% 244. 

the Statute, and they held in that Caſe, That the Sheriff could 

not return any Thing elſe but Cepi corpus. And old Hodſon, 

that ſate here, remembz2ed the Caſe of Langton and Gardiner 
repo2ted in 3 Cro. and ſaid, The Court did amerce the Sheriff 

fo2 a bad Return; but the Judgment was given in that Caſe 

fo2 the Plaintiff, becauſe there was a Traverſe aliter vel alio 

modo, which could not be, unleſs a falſe Return had been 
confefled; and the Court ozdered Judgment to be entred fo: 


Vol. I. Q the 


—— 
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S - the Plaintiff fo2 that Cauſe. In the Caſe of Franklyn, the 
Court held, That upon Iſſue Not guilty, the Statute might 
| be given in Evidence: But upon a Demurrer you ought to 
| plead the Statute; and the general Oemurrer cannot be helped 
in this Caſe, unleſs you will ſay that it is a general Law. 
Whelpdale's Caſe is, That the Statute muſt be pleaded, be- 

- Cauſe it is a particular Law: But it concerns Extoztion in 

all Sheriffs; and the Statute of 13 Eliz. that concerns all 

Parſons touching Non-reſidency, is held to be a general Law: 

13 * 5. And it is not to be ſtirred now; but ik the Point were to be 
3 adjudged again, perhaps we might be of another Opinion. 
- Kelynge. They have relied here upon the falſe Return, and 

the general Demurrer J take to be well enough. Morton 

and Rainsford acco2ded  wherefoze Judgment was given 


againſt the Plaintiff, 


* "on 


— Ce I — 4 » 


(2) Lake verſus King. 


. S 26 £ : \ Þ E Plaintiff bꝛought an Aion upon the Cafe ko; pub- 
I Loo: agh, liſhing a Libel, in which he was defamed, 8c. the Pub: 


| 1 Saund. 131. [Cation was in delivering ſeveral pꝛinted Papers, wherein the 
| Hard. 470- Plaintiff was flandered, to ſeveral Members of a Committee 
| 4 4 + 7 of the Houle of Commons. Jones. It is true, if a Man 
| 462, 400, Sc. make a Complaint in a legal May, no Action lieth again 
| ee 1509-495: him fo2 taking that Courſe, if it be in a competent Court. 
| Fs. C. vw But that, that we lay is not lawful in this Caſe, is his cau⸗ 

57, 65. ſing the Matter to be pzinted and publiſhed: Agreeable to this 


g Cale are the common Caſes of Letters: Jf a Wan will 


| Firz-G.253, Wite a ſcandalous Letter, and deliver it to the Party himſelf, 
| SM this is no Slander. But if he acquaints a third Perſon 


| %s. - with it, an Action will lie. So here, ſince he will publiſh 
1 Ld. Rayn. this Matter by p2inting it, oz if He had but witten it, it 
1 466. might have been ationable:; Fo2 the Members ought: not to 
| * 25.252. be pꝛepoſleſled. | 3 


King 


Ss rl omit, a tk, | "tin 
* 


— — — — — — 
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King verſus Standiſh. N if L 


A® Aion upon the Statute of Præmunire fo; impeaching s. C. 184 
in the Chancery a Judgment given in the King's Bench. . 
The Defendant demurred. Bigland fo2 the Defendant. The 242. 
Nueſtion is, Whether the Court of Chancery be meant within — _ 
the Statute ok 27 Ed. 3. 3? This Queſtion has been contro. . 404, 
verted fozmerly, but has not been ſtirred within theſe 40 Pears 66:. 

laſt paſt, It concerns the Chancery, as it is a Court of $27 _ 
Equity. Now the Statute cannot be applied to the Chancery yz; ; Kl. 
as ſuch; fo2 it was not a Court of Equity at that Time; „. 
and if ſo, then muſt the Statute be applied to other Courts, ry 1 — 
where the Gravamen then was. Mz. Lambard, in his Juriſdic- 1361. 
tion of Courts, ſays of this Court, That the King did at firſt 
determine Cauſes in Equity in Perſon ; and that about 20 Fd. 3. 

the King going beyond Sea, gelegated this Power to the Chan- 

cellor. And then he ſays, Several Statutes were made to en- 

large the Juriſdiction of this Court, as 17 Rich. 2. cap. 6, Oc. 

But the Chancelloz took not upon him ex Officio, to deter- 

mine Matters in Equity, till Edward the fourth's Time. Fo2 

till then it was done by the King in Jerſon, oz he delegated 

whom he pleaſed. So that the Gravamen of that Statute 

could not be in the Chancery. 2. It is not poſſible that the 

King can be diſinherited in his own Courts; and therefoze 

the Statute muſt be underſtood of Courts, that ſtand in Oppo⸗ 

ſition to the King's Courts, and only foxcign Courts. But 

this Court is held by the King's Seal, and the Judgments in 

it are accoꝛding to the King's Conſcience. 3. It is laid in the 
Statute, That the Offenders ſhall have a Day given them to 

appear before the King and his Council, or in his Chancery, 

c. And it is ſtrange, that the Chantery ſhould give the Re- 

medy, if that were one of the Courts wherein the Offence 

were incurred. My 4th Reaſon fs from the Penalty: The 
Penalty is very rare and great; fo2 they muſt be put out of 
the King's P2otefion, their Lands kozfeited, and their Bo⸗ 

dies impꝛiſoned at the lng 8 Pleaſure, The Penalty is fit- 

ted well fo2 thoſe that dzaw the King's Subjects out of the 
King's Jurisdiffon 3 But ſo great a Penalty to be inflifed 

fo2 ſuing in the King's Courts, is not ſo reaſonable, Ik a 

Man ſue in the Eccleſiaſtical Court foz a Matter * 

a 


. ti. 
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ſhall he incur a Præmunire? An Action upon the Caſe map lie, 
when a Pan is miſtaken in the Court, in which he ought to 
i ſue; but to make it a Præmunire ſeems not ſo reaſonable. 
The Uſurpations of the Biſhop of Rome were the Cauſe of 
the making of this Statute, and all other Statutes of Præ- 
4q munire: 28 Ed. 3. cap. 1. 16 H. 6. cap. 5- The Complaint 
v1 was all along of the Biſhop of Rome's Uſurpations ; but 
C not a Mod of the Chancery. Sir John Davies, in his Caſe 
| of Præmunire, tells us, That all the Statutes were made upon 
4 this Occaſion. Ok all the Attainders of Præwunire, there ne⸗ 
ver was one fo2 ſuing in the Chancery, The great Objection 
is from theſe Tlozds in the Statute, (or which do ſue in any 
other Court) Now ſay they, this laſt Disjundtive muſt be ap⸗ 
| plied to this Court, and not to the Court oz Courts men- 
tioned befoze, But J anſwer, There were other Eccleſiaſff- 
4 cal Courts within this Realm, befides that that was a ſtand⸗ 
| ing Court, and had a conſtant Dependance upon the Pope 
| here; and they were aimed at by this Oisjunitive, Thoſe 
+ Courts derived their Jurisdidion from the Court ok Rome, 
a and not from the King. There is an Authozity in the Point 
| in 5 Ed. 4. 6. Now fo2 Authozities, J confeſs there are great 
l 2 343- ones againſt me: 2 Cro. fol. 33 5. Heath and Ridley. Moor 
> . % . 838. Courtney Ser Glanvil. My Lozd Coke, in his Chap- 
381. fl. 2. ter of Præmunire. 22 Ed. 4. fol. 37. But the greateſt Autho⸗ 
rity againſt me, is the Caſe of Throgmorton and Finch, repozt- 
ed by my Lozd Coke, in his Treatiſe of Pleas of the Crown, 
3 77. 124 Chapter Præmunire. But the Pzaftice has been contrary, not 
one Perſon attainted of a Præmunire fo2 that Cauſe. In 
King James's Time the Matter was referred to the Counſel, 
who all agreed, That the Chancery was not meant within the 
Statute : Chyich Opinions are inrolled in Chancery. And 
the King, upon the Repo2t of their Reaſons, oꝛdered the Chan- 
celloꝛ to pꝛoceed as he had done; and from that Time to this, 
J do not find that this Point ever came in Mueſtion. . And ſo 
k he pꝛayed Judgment fo2 the Defendant. Saunders. As to that 
| Objefion, That at the Time when this Statute was made, 
7 there were no P2oceedings in Equity, J anſwer, That grant- 
z ing it to be true, yet there is the lame Miſchief ; The Pꝛo⸗ 
4 ceedings in one Part of the Chancery are coram Dom. Rege in 
| Qancellaria; but an Engliſh Bill is direſted to the Lozd Keeper, 
and decreed 2 So that there is a Difference in the Pꝛoceed⸗ 
ings of the ſame Court, But admit that Courts of Equity 


are 


— 


* 


7 
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are the King's Courts, yet they are aliæ Curiæ, ff they hold 
Plea of Matters out of their Jurisdi#ton. 16 Rich. 2. cap. 5. 
Roll. 1 Part, 381. There is a common Objetion, That if 
there were no Relief in Chancery, a Yan might be ruined ; 
fo2 the Common Law is rigozous, and adheres ſtrii!y to its 
Rules. J cannot-anſwer'this Obje#ion better than it is an- 
ſwered to my Hand in Dr. & Stud. lib. 1. cap. 18. He cited 
13 R. 2. num. 30. Sir Robert Cotton's Records. It is to be con- 
ſidered, That is underſtood by being fmpeached ? Now the 
CUo2ds of another Ack will explain that, viz. 4 H. 4. cap. 23. 5% 94. 
by that Act it appears, That it is to draw a Judgment in Que- 

{tion any other Way than by Writ of Error or Attaint. One would 

think this Statute fo fully penned, that there were no Room 

fo2 an Evaſion, There was a tempozary Statute which is at 

lorge fn Raſtal, 31 H. 6. cap. 2. in which there is this Clauſe, 

viz. That no Matter determinable at Common Law, ſhall be 

heard elſewhere. A fortiori, ng Matter determined at Com- 

mon Law ſhall be dzawn in Mueſtion elſewhere. He cited 22 

Ed. 4. 36. Sir Moyle Finch and Throgmorton, 2 Inſt. 335. 

and Glanvill and Courtney's Cafe. He put them allo in Mind 

of the Article againſt Cardinal Wolſey, in Coke's Juriſdiction 

of Courts, Tit. Chancery. So he payed Judgment koz the 
Plaintiff. Kelynge. Jt is fit that this Cauſe be adjourned * * 
into the Erchequer-Chamber, fo2 the Opinions of all the 
Judges to be had in it. Tle know what Heats there were be⸗ 

twixt my Loꝛd Coke and Elleſmere, which we ought to avoid. 


— 1 5 - * 


— 
—— 


(4) 
Turner & Benny. 8. C. 1 Lov. 


293: 

F 2 Keb. 666. 
\ Writ of Erro2 was bzought to reverſe a Judgment in * Eq. * 
the Common Pleas, in an Action upon the Caſe, where % 12“ 
in the Plaintiff declared, That it was agreed between Him- 1 2a. Ca. 
ſelf and the Defendant, that the Plaintiff ſhould ſurrender . E=. 
to the Ciſe of the Defendant certain Copyhold Lands; and & 2, 
that the Defendant ſhould pay fo2 thoſe Lands a certain 4*57:58,75- 
Sum of Money: And then he ſets fozth, That he did ſurren- ne Pe 
der the ſaid Lands into the Hands of two Tenants of the Ma- . 16, 


no2 ont of Court, ſecundum conſuetudinem, &c. Exception. $* 280, 339, 
The Þ2omiſe is to ſurrender generally, which muſt be under- 781. 


Vor. I. R ſtood 2. 258, 
i 261, 490. 
3 Wrms. 151, 
253, 322, 
358. 


- 
— 2 — —— — 
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ſtood of a Surrender to the Lozd, oz to | his Steward: : Aud 
the Declaration ſets fo2th a Surrender to two Tenants ; 
which is an imperfe Surrender: 1 Cro. 299. Kelyuge. But 
in that Caſe there are not the Wozws ſecundum conſuetudinem, 
as in this Caſe, Jones. Hill. 22 Car. 1. Rot. 1735. betwirt 
Treburn and Purchas, two Points were adjudged: 1. That 
when there is an Agreement fo2 a Surrender generally, then 
ſuch a particular Surrender is naught. 2. That the alledg- 
ing of a Surrender ſecundum conſuetudinem is not ſufficient ; 
but it ought to be laid, That there was ſuch a Cuſtom within 
the Panoz, and then, that accozding to that Cuſtom he \ur- 
rend2ed into, &c. accozdingly is 3 Cro. 385. Coleman contra. 
e do ſay, That we were to ſurrender generally; and then 
we aver, Chat aſtually we did ſurrender ſecundum conſuetudi- 
nem; and if we had laid no moze, it had been well enough. 
Then the adding, into the Hands of two Tenants, c. J take 
ft that it ſhall not hurt. Beſides we need not to alledge a 
Perfoumance, becauſe it is a mutual Pꝛomiſe; and he cited 
Heb. 88, 106. Camphugh and Brathwait's Caſe: Hob. T wiſden. I remember 
the Caſe of Treborne; he was my Client. And the Reaſon 

9 G. 76. 4. b. of the Judgment is in Combe s Caſe, Rep. g. becauſe the Te- 
nants are themſelves but Attoznies, And they compared it 
to this Caſe: J am bound to levy a Fine; it may be done 
either in Court, oꝛ by Commiſſion, but J muſt go and know 
of the Perſon to whom Jam bound how he will have it, and 
he muſt direct me. In the pzincipal Caſe the Judgment was 
alfirmed, Niſi, &c. 


2 
9 te. 8 r * * ey _ a , 
= 


(5). : Tupper £5 Davies. 


A wks Kb, Udita Querela. The Point was this, Viz. „An Adminittra- 
2 Saund, 148. to2 recovers Damages in an Action of Trover and Con- 
Vide6 da. verſion ko: Goods of the Inteſtate, taken out of the Poſſeſ- 
257, Y ſion of the Admtniſtratoz himſelf: Then his Adminiſtration is 
Caf: temp. revoked, and the Queſtion is, Whether he hall have Erecu- 
Mac. 21, tion of the Judgment, notwithſtanding the Revoration of his 
1 b 25. Adminiſtration ? Saunders. J conceive; he cannot, koz the Ad⸗ 
Caf. 20. miniſtration being revoked, his Authozity is gone, Dofo2 
Conyns 18, Drurie's Caſe, in the 8th Rep. is plain. And there is a Pꝛe⸗ 
« 576. Cedent in the new Book of Entries 89. Barrell. J conteive he 


3 Vm. 55 i map 
88, 89. l . : P 


* 
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may take out Execution, fo? it is not in Right of his Admint- 

ſtration 2: Þe lays the Converſion in his own Time: And he 

might in this Caſe have declared in his own Name; and he 

cited and urged the Keaſon of Pakman's Caſe, 6th Rep. and 

x Cro. Kelynge. pe might bzing the Aﬀion in his own Name, 
but the Goods ſhall be Aſſets: If Goods come to the Poſſef- 

ſion of an Adminiſtratoz, and his Adminiſtration be repealed, 2 1% Zayn. 

he ſhall be charged as Executo2 of his own Wrong: Now in 6. 

this Cale, the Adminiſtration being repealed, ſhall he ſue Exe⸗ 

cution, to ſubjet himſelf to an Aﬀton when done? Twiſden. J Cr. Car. 208, 


think it hath been ruled, That he cannot take out Execution, 720 84 hos 


becauſe his Title is taken away. Judgment fer Cur. verſus care. 138. 
Defendentem: | 


Jordan & Martin: (6) 


[Feeption was taken to an Avowzy fo? a Rent-charge, 2 © 
L That the Avowant having diftrained the Beaſts of a $: 5 

Stranger fo2 his Rent, does not fay that they were levant Le. 500, 
and couchant. Coleman. The Beaſts of a Strange: are not 5%. _. 
liable to a Diſtreſs, unleſs they be levant and couchant : Roll. 325 
Diſtreſs, 688, 672. Reignold s Cale, Twiſd: Where there fs a 1 Saud. 27, 
Cuſtom foz the Low to ſeize the beſt Beaſt kor a Heriot, and 347,26. 


the Lo2d-does ſeize the beſt Beaſt upon the Tenancy, it muſt 289, 29% 


* 


come on the other Side to ſhew that it was not the Tenant's =, OP. 
Beaſt. Kel. The Cattle of a Stranger cannot be diſtrained, P74 - 
unleſs they were levant and couchant ; but it muſt come on the Herve. Nr. 


other Side to ſhew that they were not ſo. So Judic. pro De- 7: 293; 


416, 425, 
fendente. | 3 | N 433 to 436. 
E poft 216, 217. Co. Lit. 475. Preced. in Chan. 5. 1 Ld, Raym, 726, 644, 170. 
— * 9— i = 1 | 
Wayman & Smith. FEI 


AS was pzayed to the Court of Briſtol upon this i 5:4. 464. 
{ A Suggeſtion, viz. That the Cauſe of Aion did not ariſe See Ze». 50; 
was a Cale here between Smith and Bond: Hill. 17 Car. 2. Rot. 208, 289. 
501. a Prohibition to Marlborough: The Suggeſtion grounded 31 
on Weſtm. 1. cap. 34. granted: And there needs not a Plea 4 3 
in the Spiritual Court, to the Jurisdiftiont Foz that he cited, 2 %. 230. 


F. N. B. Caf. temp. ak 
5 3 3 Cad 3. 132, 134, 
1355 138, 172, 173 206, 207, 435, 445. 2 Ld. Raym. 1408. 1 Vm. 43, 476, 477. 


; "wi Term. Tein 22 Car. II. 1670. in B. R. 


F. N. B. 49. But he ſaid, he had an Affidavit, that the Caufe 

Poft 81. of Adion Did ariſe out of their Jurisdidion. Twiſden. J 
doubt you muſt plead to the Jurisdifion of the Court. Jre⸗ 

member a Caſe here, wherein it was held ſo: And that if they 

will not allow it, then you miſt have a P2ohibition. Win- 
nington. Fitzherbert is full. Ruled, That the other Side 

ſhall ſhew Cauſe why a Prohibition "ORs not go, and Things 


0 ap. 
(45 Humlock & Blacklow. 
8. 0. 1 Sid. EBT upon a Bond fo2 Perkozmance of Covenants in 
— Articles of Agreement. The Plaintiff cavenanted with 


2 Saud, 155, the Dekendant to aflign over his Trade to him, and that he 


166. chould not endeavour to take away any ok his Cuſtomers; 


1 and in conſideration of the Perkozmance of theſe Covenants, 


34- the Dekendant did covenant to pay the Plaintiff 60 l. per An- 


2 Show. num during his Life, Saunders. The Moꝛds in conſideratione 
5 performationis, Make it a Condition pꝛecedent: Which muſt 
Averment. be averred z 3 Lcon. 219. And thoſe Covenants muſt be actually 
See 2 ag; perfouned. Twiſden. pow long muſt he ſtay then, till he can 
18. 41. be entitled to his Annuity? As long as he lives; fo2 this Co: 
Co. temp. venant map be broken at any Time. That's an Expoſition 


Mac. 159, that cozrupts the Text. Judic. niſi, &c. 


222, 154. 
223, ＋ OY, 420, 423. Caſ. temp. W. z. 455, 460, 461, 462, 503. 1 Med. Ca. in L. & £9. 42. 
Comyns 231, 228, 513. 1 Ld. my 665. 2 Ld. Raym 766. 1 Stra. 459, 535, 569. 


(9) It was moved by one Hunt, That the Venue might be 
2 and changed in an Action of Indebitat. aſſumpſit, bꝛought by Hz. 


2 Salk 668, Wingtield. Jones. J conceive it ought not to be changed, be⸗ 


67% ing in the Caſe of a Counſelloz at Law, by Reaſon of his At- 
- wy, ;, tendance upon this Court. Twiſd. In M1. Bacon g Caſe of 
242. Grays-Inn, they refuſed to change the Venue in the like Caſe, 


Fits, G. 40. So not granted. 


- 1 Ld. Raym. 


3425 399 $33 702. 2 Ld. Ran. 1556. 2 Stra. 822. 1 Barnes 446. 


(10) An Indiment againſt one Morris in Denbighſhire, fo2 Mur⸗ 


70268 1.16, ther, was removed into the King's Bench by Certiorari, to 


1 Za. Ran. P2event the Pꝛiſoner's being acquitted at the Gꝛand⸗Seſſions; 
581. and the Court directed to have an Jndiftment found againſt 


14 Rn. him in the next Engliſh County, viz. at Shrewsbury. Vide 
2 Stra. 704. infra. 


Taylor 
? 


—_—— n 1 


erm. Trin. 22 Car. II. 1670. in B. R. 


. 


(11) 
S8. C. 1 Danv. 


DE Anion was to make them account fo2 a Bell. Chey ##. 225. | 
1 plead, That they deltvered it to a Bell founder to mend, z War. 
and that it is yet in his Þands. The Plaintiff demurs; dens Account. 
the Cauſe of. this demurrer was, That this was no good 5. Account, 
Plea in Bar of the Account, though it might be a good Plea F. Account, 

befoze Auditozs, 1 Roll. 121. Pemberton. J conceive it ig a 20 | 

good Plea , fo2 where-ever the Matter 02 Cauſe of the Ac. 1d. 
count is taken off, the Plea is good in Bar. But he urged, z. = 

That the Aion was bzought fo2 taking away bona Eccleuæ, 1 Powe. 223. 
and not bona Parochianorum, as it ought to have been. Court. 37% 231. 


The Pꝛoperty is not well lald. So owered-to-mend all, and Au: 42. 


— 


Taylor & Rouſe, Churchwardens of Downham, 
verſus their Predeceſlors. 


plead de novo. Caf. temp. 
| $I Mac. 22, 230 

 Fitz-G. 44+ 

Stra. 680, 

* : ; 

; =7 
| | 
| | —— ; 
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2 Inquiſition 1 was returned pad + qe Statute again 
* down Jnclofures. They took nue as to the 
amages only. It was moved; That: befoze the 
= Trial koz the Damages, there might de Judgment 
| 616. er ko have them ſet up again, hading been dong Down. 
_ 1 Cre. 585.  'T'wiſden: Ehen pon halle Judgment ko the Damages, then 
2 Rel. 898, - dne Diſtringas will ſerv ; ſetting up iche Incloſures and the 
Damages too. As in an Action, where Part goes by De- 
fault, and the other Part is traverſed, you ſhall not tanke but 
Execution, till that Part which is traverſed be tried. 


3 Apon a Motlon by My. Dolben fo2 an Attachment, Twiſden 
838388 ſaid, I a Pan has a Suit depending in this Court, and be 
Mac. 333 coming to Town to pꝛoſecute oz defend it here, he cannot be 
Arreſt, ſued elſewhere. But if a Man come hither as a Wes, he 
is pꝛotecked eundo & redeundo. 


. 


1 Ml Fs 1 


— ets. ao — 
- 


— — - E 
. wie . S 4 N 
2 * 1 - 7 I = 5 N * 222 * * 5 N * 444. A * * * nn 7 4 * EY 7 * 
5 


0 * a | Wootton & Heal. 


S. 0 — A? Adlon of Covenant was bought upon a Warranty in 
+ ER a Fine, a Term fo2 Years being evicten. Saunders. J ac- 
22 . knowledge, That an Adlon af Covenant does well lie in this 


Cale: But the Plaintiff aſſigns bis Bꝛeuch in this, viz. Chat 


I 135. One Stowell habens legale jus & titulum, did enter upon him ann 
2 Lev. 37, Ceviit him; which perhaps he did by Uirtue of a Title derived 
194. krom the "Plaintiff bimſelf 3 2 Cro. 315. Kirby and Hanſaker. 
awv. zo. Jones contra. Tg ſuppoſe. that Stowell claimen under the 
79h 101, 290, Plafntiff, is a foꝛeign Jatendment: And it migyt as well 
S 444 come on the Defendant's Side ta ſhow it: And ſince that Caſe 
180, 230, In 2 Cro. the Statute of 21 Jac, ann the late Ad, have much 
2257 376, ee Qervits,. Twilden. The _—_ da not help 


den 5 
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— EET „ TT_ToOn—_ 2 m__ ht 2 


when the Court cannot tell how to give Judgment. The 
Plaintiff ought to entitle Himſelf to his Aﬀton, and it is not 2 $7. 1011. 
enough if the Jury entitle him. Jones. Pot have walved the 
Title here, and relied upon the Entry of the Iflue only, which 


ls non e &c. Can adviſare vult. , Poſt 290. 
7 ; | | pi. 37. 
— amore — — — — — * TY 
LA js 
| Lafſels & Carrerton. PW. Hif-4 wy 3: 


1 


any PORN of Covenant fo) further anole” the Cove: s. c. 18 
nannt deing to make ſuch Conveyance, &c. as Counſel! ; ll Ft 
ſhould. aduſſe; they alfedge fo: B2eath, That they tendzed ſuch „ 
a Conveyance as was adviſev by Counſel, viz. A Leaſe and % 
Releaſe, and tet it fozth with all the uſual Covenants. Le. 2* — 
vinz moved in Arrest of Judgment; J conceive they have 108, 109, 
tendꝛed no ſuch Conveyance as we are bound to execute; fo? ! —— 9 
we are not obliged to ſeal any Conveyance with Covenants, "7" 
noz with a Warranty. Beſides, That which they have ten⸗ 4dr. 
d2ed, has a Warranty, not only 'againft the Covenantoz, but pln: 162 
one Wilſon: 2 Cro. 571. 1 Roll. 4z4- Again, our Covenant 2 4 An. 
is, to convey all our Lands in Bomer; and the Conveyance — $6.4 
705 KD, in of all our Lands in the Lozdſhip of Bomer. IT wiſd. Ml Rp. 71. 
aſt Exception, J think we ſhall intend them to be 
ith — And J know it hath been held, That ff a Man be 
bound to make any ſuch reaſonable Aſurance, as Cotnſel ſhall 
201 Uſual. Covenants map be put in; fo2 the Covenant 
ll be ſo underſtood, But there muß not be a CUarranty 
in I Though ſome have held, That there map be a Mar⸗ 
. tanty againſt himſelf , but J queſtion whether that will hold, 
But Weſton, an the other Side ſaid, Chat the Dbjeftion as 
1 the Graſp i as WAP un be would not make any De- 
Nenn. 9 


, 
* * — 4 — 
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(16) The King verſus Morris. Vide ſup. 
9 VMI. Attozney Finch ſhewed Cauſe, why a Certiorari ſhould 
S not be granted to remove an Jndi#ment of Murder 
Vaugh 395, gut of Denbighthire in Wales. Twiſden. In 2 Car. and 8 Car. 
'0 429 ft was held, That a Certiorari did lie in Wales. Moreton. By 
2 . 34 H. 8. the Juſtices of the Gꝛeat Seſſions have Power to try 

206. Al Murthers, as the Judges here have; and the Statute of 
1 1% Ren. 26 H. 8. foz the Trial of Murthers in the next Engliſh Coun- 
581, 836, ty, was made bekoze that of the 34 H. 8. Twifden. J never 
1408. 70s, Pet heard, That the Statute of 34 H. 8. had repealed that of 
553. 630. 26 H, 8. It is true, the Judges of the Gand Seffions 
2 Se. 946. have Power, but the Statute that gives it them, does not 
44, extlude this Court. To be moved when the Chief Juſtice 
Se. 146. lhould be in Court. Ollie x pars 


Caſ. temp. _ 

F<'3- 008 La 

(%% Y 5 1 Franklyo's C.. 
— L Ranklyn was botight into Court by Habeas Corpus, and 


the Return being read, it appeared, That he was com⸗ 


2. c. 2. ſecł. 5. 


Vide 2 Show. mitted as a Pꝛeacher at ſeditious Conventicles. Coleman 


ante 13. pzaped he might be diſcharged; he ſald this Commitment nuff 
be upon the Oxford Ac: Fo? the laſt At only oꝛders a Con- 
viction; and the Act fo2 Uniformity, Commitment only after the 

* Biſhop's Certificate. And the Oxford At p2ovides, That it ſhall 
be done by two Juſtices of the Peace, upon Oath made before 
them: And in this Return, but one Juſtice of Peace is 
named; fo2 Sir William Palmer is mentioned as Deputy- 
Lieutenant, and you will not intend him to be a Juftfce of 
Peace. No?2 does it appear that there was any Oath made 
befoze them. Twiſden. Upon the Statute of the 18th of the 
Nueen, that appoints, 'That two Juſtices ſhall make Orders for 
the keeping of Baſtard-Children, whereof one to be of the 
Oworum : J have got many of them quaſhed, becauſe it was 
not exp2efſed, That one of them was of the Quorum. Where: 
upon Franklyn was diſcharged. $ 


QApon 


_ 


— 
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Apon a Motion fo2 Time to plead in a great Canſe about ( 18 ) 
Bandy, Twiſden ſafd, Jf ft be in Bar, you cannot demand 2” 
Oyer of the Letters Patents the nert Term; but if it be in ; G. 75. 
a Replication, you may; becauſe you mention the p2ecedent Ld. Raym. 
Term in the Bar, but not in the Replication. 84% 347- 


1 Barnes 158, 
163, 168, 169, 185, 234, 250. 2 Barnes 165, 200, 208, 262. 


—— 


Yard és Ford. (19) 


8. C. 2 daund, 
Mages by Jones in Arreſt of Judgment; an Aﬀion upon % „ 
the Cie) was bzought ko keeping a Wartet without 2 67, | 
Warrant, it being in Pꝛejudice of the Plaintiff's Market. _ temp. 
Þe moved, That the Action would not lie, becauſe the Defen- 24 20%) 
dant did not keep his Market on the ſame Day that the Platin- 354. 355. 
tiff kept his; which he ſaid is implied in the Caſe in 2 Roll. 
140. Saunders contra. Upon a Writ of Ad quod dampnum, 2 N.. 146. 
they enquire of any Markets generally, thangh not held the ©: 4. 
ſame Day. In this Caſe, though the Defendant's Market 
be not held the ſame Day that ours is, yet it is a Damage 
to us in kozeſtalling our Market. Twiſden. J have not ob⸗ 
ſerved that the Day makes any Difference. It J have a Fair 
02 Market, and one will ere# another to my Pꝛejudice. an 
Aﬀion will lie; and ſo of a Ferry. It is true, 2 one to ſet % 117. 
up a School by mine, fs damnum abſque i injuria. Ozdered to“ 1. 
be moved again. | 


— _—_ 1 „» * nm 


a a AM FAY —_— ww. ——— - 4 FRE: 


Cock 65 Honychurch. (20) 


Accord. 


Awlet moved in Treſpaſs, that the Defendant pleaded in 52. a 
Bar, that he had paid thre Pounds, and made a Pꝛo- lz. 


miſe to pay ſo much moze in Satiskaſtion; and ſaid it was a = _— 


good Plea, and did amount to an Accozd with Satisfaition ; 1 Dae. 241 
an Action being but a Contra, which this was. Twiſden. / 18. 


An Acco2d executed is pleadable in Bar, but Executozp not. qe g 
Mac. 224. 1 Mod. Ca. in L. & Eg. 290, 345. Gilb. Eg. Rep. 89, Sc. 1 Ld. Raym. 122. 1 Stra. 


23, 426, 573. 1 Was. 324. 2 Wm. 343, 553, (014, (616. 3 Was, 225, 226, 245, 247, 353, Cc. 
Twiſden. C There are two Clauſes in the Statute of Uſury; o $23 


ſury. 

ik there be a cozrupt Agreement at the Time ok the lending dos 1 Sound. 
of the Money, then the Bonds, and all the Aſſurances, are * 3 

void; but if the Agreement be good, and afterward he re. 1 5:2 421. 

ceives moze than he ought, then he foxfeits the treble Ualue, N. 197. 

- Vor. bo 4 Bonne- 3 
cap. 9. Comyns 583. 2 Ld. Raym. 1144. Caf. temp. Talb. 39. 2 Stra. 8 16, 1043, 1243. Ca/. temp. Il 
3. 385, 493, 517, Caf. temp. Q. An. 174. 2 Barnes 51. Caſ. temp. Mac. 449, 


OE. 


— — 


* 


I 1 pu 
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* 


( 22 } 
Noſme. 


1 Co. 199. 
Caſ. temp. 
Mac. 65, 
179, 71, 
350, 351, 


352, 353 
Caf. temp. N. 
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Bei Ren 


| E was bzought into Court upon a Capias Excom. and it 

was urged by Pawlet, That he might be delivered, fo2 
that his Name was Bonnefield, and the Capias Excom. was 
againſt one Bromheld. Twiſden. Pou cannot plead that here 
to a Capias Excom. Pau have no Dap in Court, and we can⸗ 
not bail upon this; but you may bzing your Aﬀton of Falſe 
Impziſonment. 


3. 69, 275, 418, 517, 518, 519, 580. Caf. temp. 9. An. 8 3, 84, 112, 173, 191. 1 LA. Raym. 619, + 


701. 2 Ld. 


Raym. 817, 818, 789, 790. Comyns 541. 1 Fern. 24. 1 Vm. 435, 436. 3 Vm. 53, 


55. 1 Stra. 43, 76, 265. 2 Stra. 1067, 946, 1189, 1218, 950. 


(23) 


1 Sid. 270. 


(24) 
S. C. 1 Lev. 
298. 

i Vent. 89. 
2 Saund. 125. 
2 Keb. 674, 
696, 717. 

1 Sid. 465. 
Vide 2 Med. 
318. 


— 
— 


—_ * —_—_—— 
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Caterall 2 Marſhall. 


Ction upon the Caſe, wherein the Plaintiff decſares, 
| That in Conſideration that he would give the Deken⸗ 
dant a Bond of ſufficient Penalty to ſave him Harmleſs, he 
would, &c. and ſets fozth, That he gave him a Bond with 
ſufficient Penalty; but does not erpzeſs what the Penalty 
was. This was moved fn Arreſt of Judgment. Jones. After 
a Qerdif it is good enough, as in the Caſe in Hob. 69. 
Twiſden. Ik it had been upon a Demurrer, J ſhould not have 
doubted but that it had been naught. Rainsford and Moreton. 
But the Jury have judged the Penalty to be reaſonable, and 
have found the Matter of Fax, Twiſden. The Jury are not 
Judges what is reafonable, and what unreaſonable : But 
this is after a Gerdick. And ſo the Judgment was affirmed, 
the Cauſe coming into the King's Bench upon a TUrit of 


* 
— — _ * — a As n. 888 — * _ 4 5 — 
* 
” 
. 


Martin & Delboe. 


N Attion upon the Caſe, ſetting fozth, That the Defen- 
dant was a Merchant, and tranſmitted ſeveral Goods 
beyond Sea, and p2omiſed the Plaintiff, that if he would give 
him ſo müch Yoney, he would pay him ſo much out of the 
Pꝛoceed of ſuch a Parcel of Hoods as he was to receive from 
N | | beyond 

3 
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beyond Sea. The Defendant pleaded the Statute of Limf- 7% 268, 269. 
tations, and doth not ſay, Non aſſumpſit infra ſex annos, but * 115 
that the Cauſe of Action did not ariſe within fix Years. The 

Plaintiff demurs, becauſe the Cauſe is between Merchants, 

&c. Sympſon. The Plea is good; Accounts within the Sta- P 270. 
tute muſt be underſfood of thole that remain in the Nature of 
Accounts: Now this is a Sum certain. Jones accozded. This 

is an Aﬀion upon the Caſe, and an Aﬀion upon the Caſe be. 

tween Merchants is not within the Exception. And the De- Pes 89. 
fendant has pleaded well in ſaying, That the Cauſe of Adion 

did not ariſe within ſir Years: Foz the Cauſe of Aﬀton ariſeth 

from the Time of the Ship's coming into Pot; and the ſir 

Pears are to be reckoned from that Time. Twiſden. J never : S 127. 
knew but that the Tlozd Accounts in the Statute was taken . Es. 304- 


only fo: Ations of Account. An inſimul computaſſet bzought ; 3575 52: 


fo2 a Sum certain, upon an Account ſtated, though between 7% 268, 269, 
Merchants, is not within the Exception. So Judgment was 275, 


given koz the Defendarit. . 5 LEES 


3. 579 
| r 3 2 I Stra. 536. 
8 5 4h 2 Stra. 836. 
1 Ws. 742. 


The King verſus Leginham. 12 
C. Kaym. 
A Inkozmation was exhibited against him koz taking un- 174. 200. 
141 reaſonable Diſtreſſes of ſeveral of his Tenants. Jones 2 K. 637, 
moved in Arreſt of Judgment, That an Jnfozmation would not 2; 2 *5* 
lie fo2 ſuch Cauſe. Marlb. c. 4. ſaith, That if the Lozd take 
an unreaſonable Diftreſs, he ſhall be amerced, ſo that an Jn- | 
kozmation will not lie. And my Lozd Coke upon Magna Carta, 2 ½. 1-7. 
_ fays, the Party grieved may have his Action upon the Sta- 
tute. But admit an Inkozmation would lie, yet it ought to 
have been moze particular, and to have named the Tenants; 
it is not ſufficient to ſap in general, that he took unreaſonable 
Diſtreſſes of ſeveral of his Tenants. And the ſecond Part of 
the Inkozmation, viz. That he is communis oppreſſor, is not Yide Fares. 
ſufficient : Roll. 79. Moor 451. Twiſden. Jt hath ſo been %% 
adjudged, that to lay in an Inkozmation, that a Man is com- 289, 31 1. 
munis oppreſſor, is not good. And a Lo2d cannot be indidted _ 
fo2 an erceftive Diſtreſs, fo2 it is a pꝛivate Matter, and the!“ “, 


: 282. 
Party ought to bzing his Action. To ſtay. Vide poſt 288. 


178, 


Haman 
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1 
Fi | (6% kk pe Haman 5 Taiaht, 
i Co.Lit. 126.4. N Action upon the Cafe bought upon a Bargain tor Cozn 
9 . and Gaſs, &c. The Defendant pleads another Acton 
4. | See 1 Lev. Depending fo2 the lame Thing. The Plaintiff replies, That 
| PT :33 the Bargains were ſeveral; abſque hoc, that the other Atfon 
1 2 Sound, 73, was b2ought fo2 the ſame 'Caule. The Defendant demurs 
{2 189, 4 ſpeciallp, fo2 that he ought to have concluded to the Country. 
* forge; Pollexfen. (hen there is an Affirmative, they ought to make 
1 1 14. Roam. the next an Iſſue, oꝛ other wiſe they will plead in intinitum. 
be 263. 3 Cro. 755. and accopdingly ER was given fo? the De- 
; 70%, 88g. fendant. 

80g. 34 {i 

2 Stra. 1177. 3 ee eee aa * 

1 Barnes 88. | : 


(27) Fox, & ali, Executors of Mr. Pinſent. Vide 


e Jupra 47. pl. 102. 


Ndebitat. Aſſumpſit: The Defendant pleads, That two of 

the Plaintiffs Ne Inkants, and pet they all ſue per At- 

| tornatum. The Queſtion is, If there be two Executoꝛs, and 

See 1 Lev. ane of them under Age, whether the Infant muſt. ſue per Guar- 
2 Lv. 38, dianum, and the other per Attornatum, o2 whether it is not 
239, 240. Well enough, if both ſue per Attornat. ? Offley ſpake to it, 
1 Sid. 449- and cited 2 Cro. 541. Paſch. 11 Car. 288, Powell's Caſe, Style 
3 Cre. £41, 318. 2 Cro. 3577. 1 Inſt. 157. Dyer 338. Morton. J am of 
Opinion that he may fue. by fAttozney, as Executoz: Though 

2 Rel. 207. ik he be Defendant, he muſt appear by Guardian. Rainsford. 
J think it is well enough; and J am led to think ſo by the 
Multitude of Authozities in the Point: And J think the Caſe 

ſtronger when Inkants join in Aﬀtons with Perſons of full 

Age. He ſves here in auter droit; and J have not heard of 

any Authozity againſt it. Twiſden concurred with the reſt, 

and ſo Judgment was given. 


Moreclack 
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Morecack 2 Carleton | To. 28) 


Pon a Crit of Etro? out of the Court of Common s. ©. 2-y#. 
Pleas, one Erro2 afligned was, That upon a Relicta , , 
veriticatione, a Miſcricordia was entred; whereas it ought to = 47 K. 

have been a Capiatur. 'Twiſden. The Common Pleas ought 927 

to certify us what the Pꝛackice of their Court is. Monday, 

the Secondary, ſaid, Jt was always a Capiatur. Jt is true 

in 9 E. 4. it is tald, That he ſhall be amerced, becauſe he 

hath ſpared the Jury their Pains; and 34 H. 8. is accozding- 

ly: But ſay they, in the Common Pleas, a Capiatur muſt 

be entred, becauſe dedicit factum ſuum. Do they ſaid they 

—— 1 55 with the Judges of the Common Pleas con. 

cer * = 
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The King verſus Holmes. ( 29 ) 


Ma: to quaſh an Indi#ment of Foꝛtible Entry into a of. temp. E. 
Meſſuage, Paſſage, o; Way: Foz that a Paſſage, oz ©: 5* 235» 
„is no Land no2 Tenement, but an Eaſement: And l ». © 
_ it is not certain, whether it were a Paſlage over Land C. 146. 

02 Mater: Yelv. 169. The Wozd Paſſagium is taken fo2 a ' 2 Fus. 
Paſſage over Mater. Twiſden. Nou need not labour about 1 temp. W, 
that of the Paſſage ; we ſhall quaſh it as to that: But what N 417. 
ſay vou to the Beſſuage ? Jones. It fs naught in the Whole; 7; i?” 

koz it is but by way of Recital, with a quod cum he was ; La Rom. 
poſſeſſed, -8&c. Et ſic poſſeſſionatus, &c. But that, Twiſden ſatd, *'*: 

was well enough. Jones. Then he ſaſth, That he was poſſel - 

ſed de quodam Termino; and doth not ſay annorum. Twiſden. 

That is naught. And the Inditment was quaſhed. ; 8 


An Action was bꝛougbt againſt the Pund2ed of Stoak, upon ( 30 ) 

the Statute-of Hue and Cry; and at the Trial, ſome Þouſe- 8. C. Kb, 9 

keepers appeared as Witneſſes, that lived within the Þun- 7 . 5..., i 
dꝛed, who being examined, ſaid they were pooz, and pald no % Fin. | 

Tares no2 Pariſh-Duties: And the Nueftion was, Whether 7 2: = 

they were. good e, oz not? Twiſden, aims-People 251, 76: 

. U and . renp. 
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1 Wns. 596, and Servants are good Mitneſſes; but theſe are neither. 
600. , Then he went down from the Bench to the Judges of the 
L. C Eg. bo. Common Pleas, to know their Optinfons; and at his Return 
wing” 3'7- ſaid, That Judge Wylde was confident that they ought not 
2%. to be ſwozn; and that Judge Tyrrell doubted at firſt, but af- 
Abr. Eg. 223. terwatds was of the fame-Opinion 2 Their Reaſon was, Be⸗ 
: 3-4. 1253- cauſe when the Boney recovered againſt the Þundzed ſhoul 


1 Stra. ot, 


6:8. - come to be levied, they might be wozth lomething. 


- =- 9 , #S N . 
— * — — 


( 31 ) Hoskins verſus Robins. 
5 C. 1 Vit.. f | " | Nin 
163. : Ang 

„ r 
2 Lew. 2; | | EVE , d 4 


75 ng 1 
*+*- „ I this Caſe theſe Points were ſpoke to in Arreſt of Judg⸗ 
163, 383. 7 ment, vz. 1. Whether a Cuſtom to have a ſeveral 1 | 
1 Saund. 227, ſtut excluding the Loꝛd, were a good Cuſfom, oz not? Jt 
£5 on. ere WAS laid, That a Pzeſcription to have Cummon ſo, was 
7d Cre. Fac. VOID in Law; and ik ſo, then a Pꝛeſcription to have ſole Pa⸗ 


- 27, 44 ture, which is to have the G2aſs, by the Mouth of the Cat- 


1 . 201; tle, is no other than Common Appendant: Daniel's Caſe, 


2 Mad 185, 1 Cro. So that Common and Paſturage is one and the 


f A Phang ſame Thing. They ſay that it is againſt the Nature of 


coo, e. Cemmon, fo2 the very Mozd Common. ſuppoſeth that the 
1 Med. Ca. in Loꝛd map feed. J anſwer, It that were the Reaſon, then a 
6 Fi. 297, an could not by Law claim Common. foz half a Pear, er- 
Conyes 578, cluding the Lozd; which may be done by Law. But the true 
3 Wm. 257. Reaſon-is, That if that were allowed, then the whole Pꝛo⸗ 
fits of the Land might be claimed by P2eſcription, and fo the 
whole Land be pzeſcribed' fox. The Low may grant to his 
Tenants to have Common, excluding himſeilt; but ſuch a 
Vids ante 6. 7. Common is not good by PDꝛeſcription. The kecond Point 
po. _ was, Whether oz no the Pyeſcrtption here not being fox Beaſts 
i Sid. 313, Levant and Couchant, were good, oz not? Foz that a Diffe- 
: Lv 196 rence was made betwixt Common in Gyzols, and Common 


: 2 Show. 328, Appendant, viz. That a Man may pꝛeſcribe foꝛ Common in 


. Gzols, without thoſe Mozds; but not foz Common Appen- 
; =». 29% dant. 2 Cro. 256. 1 Brownl. 35. Noy 145. 15 Ed. 4. 
Ante 6, 7, fol. 28, 32. Roll. Tit. Common 398. Fitz. Tit. Preſcrip- 
& 63. tion, 51. A thiry Point was, Whether oz no theſe Things 

| 1 » » | ., «> UE 
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are not helped by a Gerdick? As to that, it was alledged, 

That they are Defeits in the Title, appearing on Reco2d : 

And that a Uervit doth not help them. Saunders contra. In 2 Sera. 1011. 
Caſe of a Common, ſuch a Pzeſcription is not good, becauſe 
it is a Contradi#fon, but here we claim ſolam Paſturam. Now 
what may be good at this Day by Gzant, may be claimed by 
Jzeſcription. As to the Exception, that we ought to have / 24». 
preſcribed fo2 Cattle Levant and Couchant: It's true, if one 175, 644. 
Ddoth-claſm Common koz Cattle, Levant and Couchant is the 28, «.. 
Meaſure-foz\the Common, unleſs it be koz ſa many Cattle in 4s, 7, 64. 


Number: But here we claim the whole Þerbage ; which per- * $2: 328, 


haps the Cattle Levant and Couchant will not eat up. Hale. N. 2... 
Notwithſtanding this Pzeſcription koz the ſole Paſture, yet 500, 501. 
the Soil is the.Lozd's, and he has Pines, Trees, Buches, % 
&c. and he may dig fo2 Turks. And ſuch a Gꝛant, viz. of » $2} 22 
the ſole. Paſturage, would be good at this Day. 18 E. 3. , 325. 
Though a Gant by the Lozd, That he will not impꝛobe, would 5 52. 8. 
be a void Szant at this Day. Twiſden. Py Lozd Coke is 3 Mee. 162. 
expꝛeſs in the Point. A Man cannot pzeſcribe fo2 ſole Com: * 185. 
mon, but may pzeſcribe fo2 ſole Paſture, - And there is no | 
Authozity againſt him. And fo2 Levant and Couchant z it wag 18d. 227. 
adjudged in Stoneby and Muckleby's Caſe, That after a Uer- 


dick it was helped. And Judgment was given acco2dingly. 
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83 Anonymus. 9 -.( 22 ) 

A Acklon of Treſpaſs was bzought koz taking away a Court Baron. 
AX Cup, tin he paſd him twenty Shfllings. The Defen: 74 
dant pleads, That ad quandam curiam he was amerced, and Fi &. 46, 
that koz that the Cup was taken. Hale. Me cannot tell what 109, 85, 36. 
Court it is, whether it be a Court-Baron by G2zant oz Pꝛe⸗ 37... 25. 
ſcription; if it be by Gzant, then it muſt be coram Seneſchallo; 
ik by Pyefcription, it map be coram Seneſchallo, 02 coram Sec- 
taroribus, 02 coram both. Then it does not appear, that the 
Þouſe, where the Treſpaſs was laid, was within the Banoz: 
Then he doth not ſay infra Jur. Cur. Jt was put upon the 
bother Side to ſhew Canſe. 22 . 
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1802-995 Se Jacob E Hall's Cale 


N E Jacob Hall a Rope-dancer; had erefted A Stage in 

'Lincoln's-Inn-tields : But upon a Petition of the Inha⸗ 

bitants; there was an Inhibition from Whitehall: Mow upon 

- a Complaint to the Judges, that he had erefed one at Cha- 

ring-croſs, he was fent-fo2- into Court: And the Chief Juſtice 

told him, That he underſtood it was a Nufance. to the Parish: 

And ſome of the Inhabitants being in Court ſaid, That it did 

d occaſion B2oils/and Fightings, and dzew ſo many Rogues to 

that Place, that they loſt Things ont of their Shops every 

* Afternoon. - And Hale ſald, That in 8 Car. 1. Noy came into 

Court, and pꝛapen a Writ to pꝛohlbit a ann erefed 
near Sk. Dann 9 err r and oy yo | 


See 5 Mod. 
142. 
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c Anthony Batemans Caſe. 


2 the Trial at ar. the Son and Daughter of Sir Ad; 
14 thony Bateman were Dekendants: The Acklon was an Ejec- 
146, 147. tione Firmæ. The Defendants admitted the Point of Sir 4 
2 Shew. 46. thony's Bankruptcy, but (et up a Conveyance made by Sir 

Anthony to them foz the Papment of 15001. aplece, being 

Pop 119. 1 Money given to them by their Gzandfather, By. Ruſſel, to 

23 1 whom Sir Anthony took out Adminiſtration, Hale. It is.a 

Pic. Cen. voluntary Conveyance, unleſs you can pzove that Sir Anthony 

84, 14, 15, had Goods in his Þands of Mz. Ruſſel g, at the Time of the 

377, 520 520. kxetuting it. So they p2oved that he * any * was a 
. N Gerdi ko; the Defendants. 


_ 22 
"Caf. temp. Talb. 65. 2 4 286, 287, 723. u n 204, 314. Im 298, 2 
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Jectment. Judgment againſt the Dekendant, who dies, and Cots. 
. bis Executoz bzings a Writ of Erroz, and is nonſuited. %% * 
It was moved that he ſhould pay Coſts. Twiſden. An Exe: 17 
cutoz is not within the Statute fo2 Payment of Coſts occa- 256, 196. 


fione dilationis. Hale. J am of the ſame Opinion. 1877268. 


Caf. temp. W. 3. 440. 1 Was. 482. 2 Wrms. 285, 297, 298, 496, (658.) Comyns 162. 1 Ld. Raym. 
437. 2 Ld. Raym. 1413, 865. 1 Sera. 682, 188. 2 Stra. 871, 977. 3 Wm. 181, 303, 347. 
373. 1 Barnes 90, 104, 105. 2 Barnes 99, 106, 100, 107. 
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Harwood's Caſe. (536) 


E was: bzought to the Bar by Habeas Corpus, being s. C. P/ 79- 
| committed by the Court of Aldermen koz marrying an 1 32. 
Oꝛphan without their Conſent. Sol. North. We conceive the — 
Return inſufficient, and that it is an unreaſonable Cuſtom to See » . 
impoſe a Penalty on a Man fo2 marrying a City-Dzphan'in , . .. 
any Place of England. Mow we married her far from Lon- . 
don, and knew not that ſhe was an. D2zphan. Then they 
Have put a Fine of 401. upon him, whereas there is no Cauſe 
why he ſhould be denied Marriage with her, there being no 
Dilparagement. Twiſden. Mz. Waller of Beconsfield was im- 
piiſoned fir Months fo2 ſuch a Thing. So the Money was 


'ozdered'to be bzought into Court. Vide infra 9 


„ 2 Y a *. 
* — 7 a. 8 _— * tn... At. AM... 8 FY a »„— ——— 
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Leginham & Beben, © C9) 


RN. and Avowzy fo2 not doing Suit. The Plain- 8 c. 5 
IN. tiff ſets koꝛth a Cuſtom, That ik any Tenant live.at a Di- 7 u. 4,8. 
ſtance, if he comes at Michaclmas and pays Eight-pence to the: KG. 344, 
. Lopd, and a Penny to the Steward, he ſhall be excuſed fo2 not *47: 
attending; and then ſays, That he tendzed Eight-pence, ce. 
"and the Lozd refuſed it, &c. Pollexfen;/J know no Cale where 
Payment will do, and Tender and Refuſal will not do. Hale. 
IÞave you -averred, that there are ſufficient Copyholders that 
live near the Banoz? Pollexfen. We have averred, That 
' -— Yor. I. X there 


| Fin F. 6j, wants the WMoꝛdos contra pacem. 2, "Becauſe they W ew 


— — —— —ñ—ä . 
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of :emp. W. there are at leaft 120. Hale. Surely Tender and Refuſal is is 
3- 34-85, all one with Payment, 'Twifden- An Award is made, that 


* „441, 


530, $31, ſuper receptionem, &c. A Man ſhould give a Releaſe ; "there 
533- - Tender and Refuſal is An, Judgment for the De: 


= — fendant. - 


$1, 153. 26. Comyns 116, 279. A.. Fe. 319. 1 1 Ld. e FAY 686, 657 l Roym 566 
2 Wms. 378. rv 


2 $07). | Waldron verſus, &c. 


H's Tt is true, one Pariſh may contain thee Aills. 
Se * The Pariſh of A. may contain the Uills of A. B. and 
1 de C. that is, when there are dilfitix Cotiſtables in every one of | 
22. them. But if the Conſtable of A. doth run th2zough the whole, 
+1. 1*% then is the whole but one lll in Law. Oz where there is a 
Axe 13.  Tithing: Dan, it may be u Gill: But if the Conſtable run 
I Gold. 175 though the OG then it is all one Ul. J know where 
r 290. thzee 02 four, thouſand Pounds per Ann. hath been enjoyed by a 
2 Show. 35 Fine levied of 1 * in the Gill "of A. in which are five ſeveral 


5 M-4.96, Hamlets, in which are Tithings; but the Conſtable of A. 


"127. 


6 Med. 2 runs though them all, and upon that it was held good fo2 


Pe, 12. all. pere was a Cali ok the 'Conftable ok Blandford- Forum, 
* 97 98. wherein it was held, That if he had a-concurrefit Jiirisdi#fon 
mith all the reit gt the Conſtables, the Fine would have paſſed 

2 Darv. 148. the Lands in all. In ſome Places they have Tithing-Ben 
and no Cotiſta les. Pollexfen. Lambard 14. fs, That the 
Conſtable and the Tithing: Man are all > 196 Hale: That is 

in ſome Places. Prepoſitus is a pzoper ä 


and Decimarius fo2 a 'Tithing: Pan. 5 


99) = Wor — LAL | 


e ., An Jndlament foz retaining a Serviint without a Tefti- 
Caf. temp. W. monial from his laſf' Halter. Woyed/40-quaſh it, becauſe it 


by, 2 — in what Trave it was, So mae 1692 3. 1. 
Py AJ 301 9; *I 
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Moved fo2, a Pzohibition to the Spiritual Court, ko; that (41) 
they ſue a Parich foz not paying a Rate made by the Church⸗ 7%, 194. 27. 
wardens. only; whereas by the Law, the majoz Part of the 7%, 6, 
Pariſh muſt join. Twiſden. Perhaps no moze of the Pariſh N 

will come together. Counſel. Jf that did appear, it might 
be ſomething. 9 N 
Hale. A Writ of Erro2 will lie in the Exchequer-Chaniber (42) 
of a Judgment in a Scire Facias, grounded upon a Judgment er „ 
in 7 ok the Acklons mentioned in the 27 of Eliz. cap. 8. be- 166. 
cal 1 ts in Cffeit a Piece of one of the Antons therein men- 2 £4. 65 
one ” | 8 | Sake | | > 4; 4-408 
L. & Eg. 27, Ce. Caſ. temp. V. 3. 108. 1 Ld. 7, 08, 2 L. » 054. 2 Stra. 1102. 
(Ws. 348, . "Of e Mar, 55, 282,07, 105. 3 4 96h. . 


Harwood's Cafe. 8 0 


HE was removed. ont of London by Habeas Corpus; the 1106. 
Return was, That he was fined and committed there ben. 180. 
ko: marrying a City-Ozphan, without the Conſent of the Orphan. | 
Court of Aldermen. Exception 1. They do not fay that the 7% 1 Zo. 
Party was a Citizen, oz that the Marriage was within the 4.0 Rep 
City: And they are not bound to take Notice of a City-Oz 2s. © 
phan out ok the City, foz their Cuſtoms extend only to Citi⸗ » K,. Rep. 
ens in the Citn. Exception 2. They have not chewed that oY 8 
we han reaſonable Time to ſhew Cauſe, why we chould not v. 32. 
be fined, © Twiſden. Theſe Objections are aver-ruled in 227 
Mz, Waller s Cale. Afterward, in the ſame Term, Weſton Cg a 
ſpake to it. There are two Matters upon which the Ualidi- 3. 5:6. 
tp of this Return doth depend, viz. The Cuſtom, and the A 

Dfence within the Cuſtom. The Cuſtom is laid, that Time 214. 245. 
out of Mind the Court of Aldermen have had Power to ſet * ½ C in 
a reaſonable Fine upon ſuch as ſhould marry an Oꝛphan 52.7.2 
without their Leave; and upon Refuſal to pay it, to impziſon G:4. Eg. 2. 
him. J conceive this Cuſtom, as it is laid, to be unreaſon- 2 2 
able: Jt ought to be locally circumſcribed, and confined to * 
the City: 17 Ed. 4. 7. There was an Afton bꝛought upon 18/7. 168. 
the Statute of Labourers, fo2 retaining one that was the! 1. TL 
Plaintiff's retained Servant: The Defendant pleaded in 2% 102, 
Abatement, That there was no Place laid where the Plafn- 112. 11, 
tiff's Retainer was; and this was held a good Plea; fo? 3 1 

that 116, 117. 
3 | - 8 154. 


Caf. temp. 1. 


e 


r r td Sit nin 


*4 
5 
1 
4 
* 
o 
8. 
4 
| 
* ; 
2 
7 


* . — A 
2 * : r * 2 


80 Term. Mich. 22 Car. II. 1670. in B. R. 


— 


that ik it were in another County than where the Defendant 
retained him, it was imppſlible fo2 the, Defendant to take 
Notice of a Retainer in another County. No moze can we 
take Notice who is a City-D2phan in the County of Kent: 
Then, they have returned a Cuſtom to impziſon generally; 
but it ſhould have been, That without reaſonable Cauſe hewn 
they might impziſon, and the Party have Liberty to ſhew 
Cauſe to the contrary. Then, J conceive they have returned 
the Fait as dekeſtive as the Cuſtom: Thep ſay, That he mar- 
ried her without their Conſent; they ought to have laid, That 
he took her out of their Cuſtody + And your Lowſhips will 
not intend, That ſhe was fn their Cuſtody, when ſhe was out 

of the City, Offley, of the ſame Side, and cited 21 Ed. 3. 

Fitz. Guard. 31. and Hob. in Moore and Huſley's Caſe, 95. 

3 Cro. 803. 3 Cro. 689. 1 Cro. 561. In all the Caſes it 

is returned, That they were Freemen of the City. Pz. So- 

licitoꝛ North, on the fame Side, cited Day and Savage's Caſe. 

Pz. Attozney General, on the other Side, ſald, That becauſe 

F it was impoſſible to give Notice to all, therefoze ex neceſſitate 
_ : rei, they muſt take Notice at their Peril. Hale. The City 
312. fl. 3. has an Intereſt in the ©2phan, wherever the Ozphan be. 
And fo2 Notice, he may inquire; there is no Jmpoſſibility of 

his coming to the Knowledge, whether ſhe be an P2phan oz 

no; therefoze if he takes her, he takes her at his Pertl. 
Twiſden. And fo2 the Fine, ſuch a Fine was ſet in Langham's 
Cate, and (adjudged good. Let a Citizen of London live 

r 5:4. 250- Where he will, his Childzen ſhall be Daphans. Hale. Some 
Hur, z3o. Things are local in themſelves; ſome Things adherent to the 
1 Lev. 162. Perſon, and follow the Perſon: Mow this is an Intereſt 
which follows the Perſon, and is tranſmitted to his Childzen; 
and the Party muſt take Notice of it at his Peril, 
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Cox & St. Albans. . — 45 (44) 


Pꝛobibition was pꝛaped fo2 the City of London, becauſe 8 
the Defendant had offered a Plea to the Jurisdiction pou 2 Mod. 

wen; and it had been refuſed. Hale. In tranſitozy Actions, 72, 
ik they will plead a Matter that ariſeth out ok the Jurisdic- ; * 
tion, and (wear it befoze Jmparlance, and it be refuſed, a 4. 35 
Pꝛobibition (hail go. There was a Caſe, in which it wag 2». 189. 
adjudged2, 1. Chat upon a bare Surmiſe, Chat the Matter 3. . 
ariſech out of the Jurisdickion, the Court will not grant @ 2 7». 484. 
Prohibition. 2. It muſt be pleaded, and the Plea ſwo2n, and * 43, 
it-muſt-come-in befoze Imparlance. Ik all this were done, 1 C. 
we would grant a Pꝛohibition here. It was alſo agreed in, © & Eg. 95. 
that Caſe, Chat the Party ſhould never be received ta aſſign 7 
fo2' Erroz that it was out of the Jurisdition; but it muſt be 2 37. 236. 
pleaded, Twiſden. So in this Court, when there is a Plea 2 L Roym. 
to the Jurisdition,, as that it is within a County Palatine, p06 63, Ga. 
they plead it befoze Imparlance, and (wear their Plea. 


Twiſden. There was a Venire Facias returnable coram nobis (45 
apud Weſtm. whereas it ſhould have been ubicunque fuerimus, — Infe- 
dec. pet becauſe the Court was held here, it was held to be riour Court. 
good, Hale. J remember it. When in an inferfour Court . 1 728: 
the Venire Facias is ad prox. Cur, it is naught, becauſe it is x. 205 

uncertain when the Court. will be kept. But it it be at luch 2 Dare 151. 
a rr a os Cur. it is good. r* 


As. 86. 1 Stra. _ eo ae 397, 617. 2 Ld. Raym. 854. Lee 566 
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| Writ of Etro; of a Judgment in White-Chapel, After s. C. 2 Saund. 
the Recozd was read, Hale ſafd, the Aﬀs of a Court 39. | 
- ought to be in the Pꝛelent Tenſe, as præceptum eſt, not pre- Court. 

ceptum fuit. But the Ats of the Party may be in the Pꝛeter. 2 Kb. 846, 
perkeck Tenſe; as venit & protulit hic in Cur. quandam quere- 8 
lam ſuam ; and the Continuances are in the Pzeterperfef 2 Dev. 151. 
Tenſe, as venerunt, not veniunt. But upon another Excep- Ph 7. 
tion the Court ge Time to move it again. 
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799. 
Mamdamut. 


Fide : Lov. 


Raym. 56, 
94, 101. 
1 Sid. 94, 
152, 346. 
Caſ. A 


Mar. 


50. 
1 Mod. Cole in 


= _— moved, without any Remedy. 
23.113. Fellow, was guilty of. rig 

609, and theteupon removed :. Auv they pzyy Judginent,: Whether 
teed.? Jones. By 


19% ©0Ys | 


Fin G. 123, 


I 
1 Ray 


1334 1548: 
2. Stra. 557» 


Moved fo2 a Melius inqrirendum to be granted to the Eo. 


roner of Kent, who had returned an Inqulſition concerning 


the Death ok one that was killed within the Manoz ok Green- 
wich: Þe had returned, That he dien of a Peagrim in his 
Head, when he was really killed with a Coach. Hale. A Me- 
lius inquirendum fg generally upon an Dflice poſt mortem, und 


is directed to the Sheriff. © 
In 22 Ed. 4. 


the Sheriff. 


Twiſden. But this cannot be to 
the Cozoner muff enqutre oniyx 


_ ſuper viſum corporis. And * you will have a new Inguiry, 
you muſt qua this. 


in Miles Bartly's Caſe. - 


of the Cozoner. 


nour, becaule he is a won Officer. 
not quach this Inquisition. Newdigate 


Indeed, a new Inquiry was granted 


Thuriand pxayed, That the Couet, 
being the ſapzeme Cozoner, would examine the Misdemeanour 
Hale. Male ſome Oath: of his Misdemea⸗ 


Without Darth we will 


faid, That in the 


Caſe of Miles Bartly the Inquiry was not filed, and that that 
was the Reaſon why a new one was granted. Hale. Let the 
Cozoner attend, he muſt take the Evidence in wulting; av 

* ſhould bring his Examination into Court. 
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baue Apples oak, ee ef! FRO 


which the College was to be 


\. Crit of "29.1 Vai was ditetted: tothe Batter — Fel 
lows of New-College in Oxford, to reſtoze one Daniel 
2 2 a Fellow. 


They return, That the Bishop - of 
Wincheſter did ere# the College; and among other Laws, by 


they return this to 


be one, viz. That if a Scholar, or other Member of the 0 
College, ſhould commit any Crime; whereby Scandal mi 
ariſe to the College; and that it ap 


L. & Eg. 27, ſion, or full Evidence of the Fae. ar then he ſhould, be re- 


this Court will 


rely chiefly upon 
F - That thi 


fo2.a G2ound, 


peared by his'own Cor 2 


at. Daniel Appleford, a 
es, and was tonnen, 


this Concluſion they 


e Jurisiffdn of the Court. I will lay this 


6 Court hath 


Jutisvittion in ertrajudt- 


cat Cauies, is VU of el: 77 AP» r THe. An 


1 Wis. 47, _ 


348, 351. 


Apple- 
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| Appleford. hath no Remedy but this. J will not ſay, that he 
map not have an-Yitton upon the Caſe, but by that he will 


9 


not recover the Thing, but Damages. And kfoz an Atze; if 


ad Man be a Cozpozation ſole, 02 Mead of a Coppozation ag: 
gregate, and be turned aut wꝛongfullp, de may have an Aftize : 
But koz a Man that is but an inferfour Member of a Coppo⸗ 
ration, uo Aſſize lieth ko; him: Becauſe he is but a Part of 
the Ban Politick, and doth not ſtand by/Himſelf, but muſt 
join with others; and as he cannot have an Aſſize, ſo he can- 
not have an Appeal: Dyer 209. and 11 Rep. in Bagg's Caſe, 
24 H. $522, 25 Hl. 8. 19. 4 Iaſt. 340. by theſe Authorities, 
it appears that we are without Remedy by way ol Appeal. It 
map be objeſted, That there can be no Appeal hither, becauſe 
it is a ſpiritual Coꝛpozation. Now J ſay, this is not a ſpi⸗ 
ritual Cozpozation, as appears by the Foundation: And J 
am of Opinion, That it a Cozpoꝛation be all of ſpiritual 
Perlons, pet unleſs there be a ſpiritual End, it is no ſpiri⸗ 
tual Cozpozation, but a Lap One. But ik it be a ſpiritual 
Coworation ; yet Depzivation is a tempozal Ack: Dyer 209. 
Another Dbjettton may be, That the Founder hath pꝛovided 
that there ſhall be no Appeal. J anſwer, The Founder can- 
A Cutom. which is the ſtrongeſt Foundation, doth not bind 
a Man uß from his legal Remedy: Litt. Sect. 212. If a Pan 
Gould. diſpole ot his Eſtate by Mill, and provide therein, 


That it any Difference ſhauld ariſe concerning the Execution 


of the lame, that it ſhail de determined by ſuch and ſuch, and 
no Suit commenced upon it at the Common Lan, this would 
be a ain Appointment: we muſt not ere# a Jurfsdiftion of 
his oon, to ou the King's Courts of theirs. Coleman. J 
conceive this is ſuch a College; as no Mandamus ſhould. go 
to it in any Caſe whatſoever: Fo2 it is but a pꝛivate So- 
tiety, and path ue Jafluence upon the publick. In Ryly's 


by his Foundation exclude legal Remedies againſt Wrong. 


Recozvs we find, That Mandamus 's were only Letters to Col- 


leges, &. and there were wo judicial Mandamus's till Bagg's 
Caſe; and J never knen them go, but when the Party had 
not only a Freehold, but one that was of publick Contern. 
Now- a Fellowſhip of a Coltege is fo2 a pzivate Deſign, 
only to ſfudp : And if: you grant a Mandamus in thts Cade, 
whither- will it go at laſt? Then the Foundation was to 
a ſpiritual Intent; and what is tommitted to the Eccleſiaſtt- 
cal Power and Jurisdiftion, this Court doth pꝛeſerve. Ec⸗ 
cleſtaſtical Men hold in Eleemoſynam: Litt. Sect. 136, 2 1 
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1 Sid. 29. 
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rm. Mich. 22 Ca 


ad tt. a. A 


2 Rol. 234. 


wode de Religioſis domibus. Mhen Colleges are founded un⸗ 
der Rule and Ozder, it doth give the Biſhop Jurisdickton: So 
that this Court will not enquire into this Matter, no moze 
than it will enquire into Cauſes of Depzivation, and Matters 
relating to the Juſtitution ok Clergymen. It has been de⸗ 


nied, that a Fellow of a College can being an Aſfze. But 


as a Pꝛebend hath two Capacities, ſole and aggregate; ſo a 
Fellow is a Member of a Cozpozation aggregate, and hath'a 
ſole Capacity in 'reſpet of His Fellowſhip. © Foz a Church⸗ 
warden who is admitted accozding to the Courſe of the Ec- 
cleſiaſtical Law, a Mandamus will not lie: Vide 6 H. 7. 10. 
Twiſden. In one Patrick's Caſe, we all held that a College 
was a tempozal Cozpozation. Hale. There is a Reaſon given 
in Dyer why: a Mandamus will not lie in the Caſe there, vir. 


becauſe it was pꝛaped to be awarded to a tempozal Tozpo- 


ration. Coleman. It doth appear by the Return, That the 


Founder hath appointed a Giſitoz; now to Him there may be 


an Appeal; and we have returned the Sentence of the Uiſi- 
to, and need not return the Cauſe of the Sentence. And fo? 


Books, J do oppoſe Rolle, tit. Prerogative, Huntly's Cafe, 


209. to, Specott's Caſe, and Ken's Caſe" in the Rep. In our 
Cale the Party has a Remedy elſewhere, and therefoze he ſhall 
not come hither. Jf a Mandamus ſhall lie ko: a Maſterchip, 
Fellowſhip oz Scholarſhip, it will in Time come to ſie fo? turn- 
ing out of Commons; and what a Combustion will this raſſe 
then? The Niceties of Hugband and Wife were (afd by the 
Judges in Scott's Caſe, to be pꝛoper foz the Spiritual Court, 


and not fit to be brought befoze the Judges. Hale. That a 


Mandamus lieg, J will not poſitively: deny; but whether ls it 


fit koz us to p2oceed after this Return? It muſt be taken fo2 


granted, that it is not a ſpiritual Cozpozation; if it were, 
vou ought” to appeal to the Uiſitoq, and then to the Dele- 
gates. It is a pzivate Society, as an Inn of Court: And 
I confeſs, That Mandamus s do generally respect Matters of 


publick Concern. J never heard of a Mandamus for a Monk. 


there be a Jurtsdifton in the Allttoz, and he hath deter⸗ 
mined the Matter, how will vou get over that Sentence? 


The Chancelloz is Uiſitoz' of all the King's Free-Chapels, 


and the 2 H. 5. doth make him lo of all Colleges ok the 


AVing's Foundatian. Suppoſe a tempozal Court, over which 


we have Jurisdiftion, do give Judgment in Afſize to recover 
an Dffice : So long as that Judgment ſtands in Fozce, do pou 
Shim} er v6 SL ee RO UV men eng 
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ia that we will grant a Mandamus to reſtaze him againſt 
whom the Judgment is given? Twiſden. In all eleemoſynary 
pings there are Giſitozs appointed either by Law, oz by Cre- 
Aon ok the Party. Hale. The Free ⸗Chapels of Windſor and 
Wolverhampton are not ot ſpirttual FJurisdiction. Hale. At 
this Pate we ſhould. examine all Depzivations, Suſpenſions, 
ens, Kc. and by the 13th of the Queen the Laws of the 
8 are confirmed. Hale. Me ought. not to grant a 
Mandamus where there is a Uiſitoz 2 But in this Caſe the Ui- 
lien hath given Sentence. | 


RT. "Ros 06 Hg 7+, ( 49) 
- A Trial at Bar. An Action upon the Caſe was b2ought * PP: i 
£ A againſt a Packer af a Ship, who had taken in Gooys *2”: 20. : 
to trantpozt them beyond Sea, fo2 that he ſo negligently kept 38. 
them, that they were ſtolen away whilſt the Ship lay in the 3 K. 72, 
Kiver. of Thames. Maynard inſiſted upon it, That the Mater 5, , 
was not chargeable; Say they, he is chargeable whilft he is :3. % 6. 
here, but when he fs gone out of the Realm, he is not charge: * 209, 
able, thounh the Goods be taken from him. Which Diftinc- L #2, 
- Hon, de Jam, Han. no Foundation in Law, Hale. It will lie 918. 8. C. 
upon, don ehe are ken the Defendants, to ſhew a Difference 7% 4 
bete g eee an a Pater of a Ship. And it will lie 7 % «+ 
upon don dar are ic the Plaintiff, to ſhew why the aſter 7,45 70 the 
- of 2. Ship e be charged fo2 a Bobbery committed within 3% „ 
- the "Realm, any nor ro2 a Piracy committed at Sea. It %% 2. 
was urged fo? the Plaintiff, That"a Hoy-Ban and Ferry- $i. 36, 
| Wan ace bound to'anſwer, and why not the Matter of a Ship? 317 =© 
The Defendant p2oved, That there was no Careleſneſs no2 L. & Eg. 
negligent Default tn pin. Maynard. Pe is not chargeable, if + FW 
_ there be no Menligentce in him, becauſe he is but a Servant, 3. 6, 4/2, 
the Dwner takes the. Freight. Hale. Pe fs Exercitor navis, 473, 482, 
If we-Hould let looſe the Daſter, the Werchant would not be &;7,4+ . 
_Tecure.” And if we ſhould be too quick upon him, it might diC- +. 135. 
'courage al Paſters : So that the Conſequence of this Caſe 
18 great. But the Jury gave a Uerdit foz the Defendant , 
the Court, foz the Keatons afozeſad, fnclining that way. 
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- Raym. 136. 2 Man deviſe! 


2 Chan. Rep. lion will be, UUlhether this Proviſo be a Condition ox 
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erm. Mich, 22 Car. II. myo. in; 
A 
( 50 ) as - ad IE © Potter. & * y bye | ; r 
5. C. 2 L. UI ſectione firmz, A ſpetial Urtvitt, The Caſe was; 8 
21, 22. to A. fo2 Life, The Remainder"to-one'! 
Jet. 199, the Veirs of his Body, upon Conditton, "That ſe he 
7% % Withont Conſerit ok ſuch and ſuch, oz die without e 
30, &:. Body of his Mother, that then the Eſtate ſhall go'toanother 
- £4. 755, and his Yetrs. be marries-without their Cone i ed 
76, the Remainder-enters.' 2. Attozney Finch. Ehe ein ae 
u. Limi⸗ 
2 


2 Jen, 316, tation? 2. Whether Notice de requiſite in this Cale, un hut? 
317. Foz the firff, J take it to be a Limitation, and that it muſt 
Deriſe on; fu be erpounded, and not as 8 Condition. Dyer: 10 Eliz. 
2— 317. Plowd. queres, 108. Moor 312. 29 Eliz. Com. Banc. 
See 2 Parv. 1 Leon. Plac. 383. 2 Leon. 58 1. Poph. 6, 7. 1 Roll, Condi- 
50, 7. 2-* | tion 471, and the ſame Caſe is in Owen's Rep. 118. Cate 
94 1 a Deviſe, a Condition muſt de conffrued as a Limitation : 
1 C. 583. 3 Cro. 388, There ſeems to be an Authonty again me- ia 
Mary Portington's Caſe, 10 Rep. in a Reaſon there given; 
but it is an accumulative Reaſon, and does got donn to 
the Point avjuvged, I ſhall inliff 172 Wellack and Ha- 
Leon. 259. mond's Tale in Leon. it is repozten enn ons 
2 J 2%: Tale, 3 Rep. and my Lom Coke (apy, Tha$it doth re- 
2 5% 123, ſolve a Quære in Dyer 327. fo that e Wans of Ton- 
% b, . dition, map by Conſtruftion' in a i amgune po ng mae 
225, 4% than a Limitation. »..The ſecond. i "Whether: 
hall be excuſed fox. Bzeach of th CY vo maut of 
Motice? First, J call conſider it in eh t der. 
don. Secondly, in_reſpet of the Pon e 1 4 
Caſe. Fitſt, in reſpett ol the Perun: Mow en e con- 
ſidered in two Capacities, as an Infant, aun as ie. 
Now his Inkancy cannot excuſe him: ie ion 
was annered to the Devlſe erden been an 
ce li. 380.6, Inkant. Secondly, pe is a Daran Jam if ag . 
kant purchale an Advowſon,.. and che Incumbent die A | 
* Hall incur, though he had Notice ak the Pee ok the 
Incumbent: And there is the ſame 'Realon in ie Cale 
where he is Deviſee, Thirdly, An Inkant is aund e all 
Conditions in Deed, though not by Conditions in Law. 
Com. 57. Indeed 31 All. 17. is ugalnſt it; but in _ : 
3 3 . * Con- 
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Condyige, 2 Tha. that Cate is ſaid to be no Law and | 
with Plowd. 375: Setondly, Conſider him as Nowce, &c 1 
Zap 6 1 5 there will be Jeſs Gound to ercuſe the 56 ,, 
Notice. J fake. it to be a good Difference. betwirt : 5g | 
7 + B29 to an Heir upon Condition, and Lands de⸗ 2 . | : 
4 E Stranger upon Condition." To the Heir Notice ., * [ 
9 given, biit not to a Stranger: Foz the peir is in wn | 
7 ꝗ dn a Title by Law caft upon. him. And he Fas 164, | 
* rp well 'be ſuppoſed to take no Notice ok a Devile, c, | 
cans "the Law takes no Notice of a Deviſe to him. 15.65 | 
anger, as he muſt needs take Notice of the „ moor 
ſtate. given, ſo he may very well be obliged to take Notice 3 C. 92. 
3 the Terme upon which it is Mn. 4 Rep. 82. As tg 300, ta 
2 the Hounds: and Reaſons of the Law, When Notice ; . 5 200, 
zune eis requiſite; and when not: Firſt, J take it 20; 
fod-a Rule, That every Dan is bound to take Notice; when 2% 73: _ 
LEM bound to give him Moticet 1 H. 7. 5. 13 Hl. 7. 9. 2 x». — 2 
" Sir Hegry Conſtable's Caſe. 3 Leon. 'Burleigh's 152. 
in the Exchequer. 1 Cro. 390. Roll. 856. Litt. Sect. % 86, 87. 
35% Wy.ſecond G2ound is, That where Perfons are equal- 
þ p!ivy and eee k W no . Mich. 1649. 
5 eviſton 8 C * p. 117. Mallorie's 
Cale... 14 4 8 The t ir afideration ariſeth from 
the e e Aud fri Fozmality of all Notice. Pou 
muſt unt ve- Notice of a ill by Mozd ok Mouth, but 
pon must |; Copy of it compared: 8 Rep. Fraunce's s 
n Remainder, is incapable of ob: 5 c, ,,, 
' ſerving theſe-C realtances; und they being both Strangers, */ 2. 
et their Peril. Mom to anſwer . , 
enten; Dae is, That the Condition is penal, and in⸗ 277 
His a Forfeiture * Cfate, and that therefoze Notice * 327. 
ought to be given. fay; this is rather a Declamation, than“ *7*: 1 
an Argument in Lat, T will put a Caſe, where he that is 5 
ſlubjed to a Penalty, mut give Notice to preſerve himſelf: Poph. | 
10, Do that Penalty, oz no Penalty, is not the Buſineſs, 
but Pyivity, oz no Pibity, guides the Caſe, And Fraunce 5 
Cafe, 8 Rep. was tuled upon the Pꝛivity, not upon the Penal⸗ | . 
ty. 2 Cro. 56. And a Caſe adjudged in this Court, betwixt E 
Lee and Chaniberlyne, ſeems againſt me; but they differ from 
ours: And the x Cro. a Caſe between Alford and the Commo : C. 577, 
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North, pro Defendente. J will not ſpeak much tothat Point, 
whether it be a Condition 02 a Limitation. J call rely fo? 
that upon Mary Portington's Caſe: That erpzels 8 pf 
Condition, cannot be conffrued to de 4 Liniſtatſoſh,! Dyer 
127. Now if this be a Condition, then the Their: 3 
ought to enter; which he cannot do in this Cale.” becauſe” a 
- Remainder is. bere limited over. ße Law does. Meer pꝛet 
Conditions attozding to the Nature and 1 of 
the Thing, and not ſtrickly always accowlng tae Letter. 
J do not obſerve, That in any Cafe the Law fuffers a Dan 
to incur a Fozteſture, where he hath not Notice, n in get in 
the Law ſuppoſed to Have Notice. De kiten 2 Cro. 144. 
| Molineux and Molineux, and Fraunee's 2 0 gs Rep. * 
kald it was not the Intention of the Party, That- the De- 
viſee ſhould be ſtripped of his Eſtate, and be never the wiſer. 
Saunders and Gerrard's Caſe is fo2 me, of which J have a 
pzfvate Repozt. He urged -alſo. the Caſe of Curtis any Wol- 
verton, Dyer 354- and Penant's Caſe, 3 Rep. It is vbjeiev, 
That they that are to have the Benefit of. the Eſtate, ought 
to take Notice: J anſwer, The ſame Objedtion might be made 
in Fraunce's Caſe. Another Realon given to excuſe” the not 
giving ok Notice is, That the Condition oog W mo2e 
than Nature. teacheth : But J anſwer, n e —— 
conſent, it is no matter whether the Szünvmotber TConnt' oz 
not. And fo? thelr ee 1 po Tely upon” 7 Cro. 391. 
and upon Fraunce's Caſe. fog anfwver ren. e he pꝛayed 
Judgment koz the W - Mae Nh the Difference be- 

.. twixt this Cale and Fraunce's is That in that Caſe Mere ts ts 
7. an Þeir at Law, and not in toi Now the Chancery ts ſo 
” juſt, as to obſerve the Civil and 9 5 1 a © * 


Legacies, but not as fo wo, e 
— TY 1 
* 1 ” 3 + 3 N * W 2 * * 
r * 
hy — . * * : I ? 
2 1 ln 4607.4 54 
; A of fp * 4 
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Anonymus. | (1) 


A* Aion upon the Tale upon a Pꝛomile to pay Money ba. Lima. 
thiee Ponths after, upon a Bill of Exchange. The c:: , 
_ Defendant pleads, Non aſſumpſit infra ſex annos; urged, That Mac: 104, 
as this Pꝛomiſe was laid, he onght to have pleaded, that the —— _ 
Cauſe of Aﬀton did not accrue within ſix Yeats. Sympſon, Fi C. gr, 
Non aſlumplit infra ſex annos, relates to the Time of Jay: . C 
ment, as well as to the Pꝛomiſe. Hale. That cannot be. 7,7; 
Twiſden. M J pꝛomiſe to do a Thing upon Requeſt, and the z. ,. 109. 
Pꝛomiſe were made ſeven Pears ago, and the Requeſt peſter⸗ 4752 | 
day, J cannot plead the Statute; but ik the Requeft were ſir z., 33. 
Pears ago, it muſt be pleaded ſpecially, viz. That cauſa actionis 2 L Ran. 
was above fir Pears ſince, | _ 


Ante 71. 
e e ee IKE Ho ES: 
Bradcat e Tower. (3) 
AN Aion was brought upon a Charter-party. . And Hale, {i g. 


£ A in that Caſe Taid, That upon a Penalty you need not 7 C. 2s. 
make a Demand, as in Caſe of a Nomine Pœnæ; as if J bind S 33: 


2 Dan. 100. 
pay 40l. Wiel mut be paid without any Demand. 2 * 


3, 413, 414+ Caf. temp. Mac. 38, 396, 397. 


Hale. It a Man cut and carty away Com at the ſame ( 53) 
Time, it is not Felony, becauſe it is büt⸗one AX; but if he Treſpab⸗ 


# 


tony. 


Hale. Jf a Declaration be general, Quare clauſum fregit, (54) 
and doth not erpzeſs what Cloſe, there the Defendant may | 
mention the Treſpaſs at another Day, and put the Plaintiff L. 16. 
to a new Alignment. But if he ſay, Quare clauſum vocat. 

Dale fregit, &c. There the Concluſion, Quæ eſt cadem tranſ- 
greſſio, will not help. | 1 


c—— 


Vos A a | - Fitz- 


myſelf to pay 201. on ſuch'a Day, and in Dekault thereof to . 158. 


cut it, any lay it by, and carry it away afterwards, it is F e. ay 1133. 


I r 
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| F > wh Firz-gerard verſus Maskall. 

i — Bro! of a Judgment in the King's Bench in Ireland ; the 
5 Coe. Car. 179, general Erroz aſigned. Offered, 1. That the Ejexment 
4 38 55 was bꝛought De quatuor molendinis, without expꝛeſung whether 

| 'P | 2 Daxv. 755. they were Mind⸗mills 02 Water-mills. Hale. That is well 
1 1 Lev. 565 enough. The Pꝛecedents in the Regiſter are lo. 2. That 
hi 11+ 213- ft was of ſo many Acres Jampnor. & bruer', not erpzefling 
4 11 C. . how many of each. Cur'. That hath always been held good. 


471, 573. 
Co. 87. 


4 25 Cr. It was then objetted, That the Kecozd. was not kemabed: 


Upon which it was ozdered to ſtay. 


1 Mod. Caf. in L. & Eg. 277, 278. 2 Stra. 54, 7's 695. 2 Stra, $34, 1063, 1084, 1 2 759 


( 56) 
Donative. 
Fitz-G. 165, 
272, 189, 
190. 

2 Ld. Raym. 
1205, 1206, 
1507. 

2 Stra. 715. 
1 t. 47, 
301, 657, 
663, 774. 
3 Vn. 337. 
Vide Ante 
„ 15,\28, 


(57) 
Demiſe. 


Vide 1 Vent. 
207. 


Hard. 1. 


2 Keb. 876. 


pemberton moved fo2 a Pꝛohibition to the Spiritual Court, 
ko that they cited the Miniſter of Mary-bone, which is a Do- 
native, to take a Faculty of Pꝛeaching from the Biſhop. Hale. 
Tf the Biſhop go about to viſit a Donative, this Court will 
grant a Pꝛohibition. But ik all the Pꝛetence be, That it 
is a Chapel, and the Chaplain Hired, and the Biſhop ſend to 
him, That he muſt not p2each without Licence, it map be 
otherwiſe. Twiſden. Fitzherbert ſaith, It a Chaplain of the 
King's Free-Chapel keep a Concubine, the Biſhop ſhall not 
viſit, but the King. Hale. Indeed, whether they be all Oz- 
naments requiſite fo2 a Church, the Biſhop ſhall not enquire, 
no2 ſhall he puniſh fo2 not repairing. ODziginally Free-Cha- 


pels were Colleges, and ſome did belong to the King, and 


ſome to pzivate Hen. And in ſuch a Chapel, he that was in, 
was intitled as Incumbent, and not a Stipendlary. * 


to hear Counſel, 


Moved by Stroud fo2 a Pꝛobibttion to the Biſhop 8 court 
of Exeter, becauſe they p2oceeded to the Pꝛobate of a Mill, 
that contained Deviſes of Lands, as well as Bequefts of 
perſonal Things. Hale. Their pꝛoving the Mill ſignifies'no- 
thing as to the Land. Stroud urged Denton's Cafe, and ſome 


1 Reg. 587 other Authozittes. Hale. The Will is entire, and we are wot 


Mac. 21 _—_ 


63, 272, 386. Gilb. Eg. Rep. 203, Wc: 1, 226. Bits. G. 110, 125, 303 
3 Ant. 102, 115, 166. 2 Stra. 777, 847, 52 


adviſed to grant a Prohibition in ſuch Cale. 
„1 War. 388, 527, 549. 


(58) Hale. It is the Courſe of the Crone th caſe of an Out⸗ 
j Outlawry. TaW2y, to pꝛeker an Inkozmation, in the Nature of Trover 
| Cal. temp. and Converſion, againſt him that hath * Goods ok the 
i 13% 35% Party outlawed, 
Þ 380, 409. Caf. temp. V. z. 175, 176, 177, 438. Cafe temp. L. Ann. 173. Fitz-G. 265, 266. Compns 51. 


1 Ws. 445» 684, 687, 690. 2 Wm. 269, 270. 


2 | . Parſons 
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Parſons & Perns. | ( 59 ) 


T* MD Momen were Jointenants in Fee: One of them s.. . 
made a Charter of Feoffment, and delivered the Deed 35, 6. 
to the Feoffee, and (aid to him, being within .Uiew of the > x. 852, 
Land, Go enter and take Poſſeſſion; But befoze any aitual En- 32 „ 
try by the Feoffee, the Feoffoz and Feoffee entermarry. And the 72 
Nueſtion was, Whether oz no this Barriage; coming between 1. 330, 
the Delivery of the Deed and the Feoffee's Entry, had deſtroyed 337: C, 
the Operation of the Livery within the Ufew ? Pollexfen: It L. & zz. 68, 
hath not: Foz the Power and Authozity that the Feoffee hath 292. 
to enter, is coupled with an Intereſt, and not countermandable + © 68. 
in Fact, and if ſo, not in Law. If J grant one of my Hozſes 
in my Stable, nothing paſſeth till Election, and yet the-Gzant 
is not revocable: So till Attoznmenr nothing paſſeth, and yet 
the Deed is not-revocable. Jf the Moman in our Caſe, had 
married a Stranger, that would not have been a Revocation : 
Perk. 29. J ſhall compare it to the Caſe of 1 Cro. 284. Burdet 
verſus Mow fo2 the Intereſt gotten by. the Þusband by the 
arriaget Þe hath no Eſtate in his own Right. Ik a Man be 
iſed in the Right of his Mike, and the Mike be attainted of c. ¼ 351. 
Felony, the Lozd ſhall enter and ouſt the Þtsband; he gains 
nothing but a bare Perception of Pꝛoſits till Iſſue had: After 
Iſſue had, he had an Eſtate fo2 Like. There a Man that hath 
Title to enter, comes into Poſſeſſion, the Law doth execute the 
_ Effate to him: 7 H. 7. 4. 2 R. tit. Attornment. 28 Ed. 3. 11. 
Bro. tit. Feoffment, 57. Moor, fol. 85. 3 Cro. 370. Hale ſaid 
on the other Side, You will never get over the Caſe of 38 
Ed. 3. My Loz Coke to that Caſe ſaith, That the Marriage 
without Attoznment, is an Execution of the Gzant : But that 
J do not believe; fo2 the Attendance of the Tenant ſhall not 
be altered without his Conſent, The effeftual Part of the | 
Feoffment is, Go, enter, and take Poſſeſſion. Twiſden. Suppoſe . . 186. 
there be two Women ſeiſed, one of one Acre, and another of 
another Acre, and they make an Erchange : And then one of 
them marries befoze Entry, ſhall that defeat the Erchange ? 
rw —* is the ſame Cale. So Judgment was given ac⸗ 
-_  copdingly, | 


Zouch 
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(60) Zouch & Clare. | 
8. C. Li. Homas Tenant fo2 Life, the Remainder to his firff, le⸗ 


oe cond, and third Son, 'the Remainder to William £o2 


Life, and then to his firſt, ſecond, and third Son: And the 
like Remainders to Paul, Francis and Edward, with Remain- 
ders to the firſt, ſecond, and third Son of every one of them. 
William, Paul, Francis und Edward, leppy a Fine to Thomas, 
Paul having Illue two Sons at the Time. Chen Thomas 
Gib. Ee. Rp. made a Feoffment. And it was urged by M:. Leak, that the 
2+ Ge, Remalnders were hereby deſtroyed. Hale. Suppoſe A. be Te- 
nant fo2 Life, the Rematuder to B. fo; Life, the Kemainder to 
2 C. fo2 Life, "the Remainder to a Contingent, and A. and B. 
Caf. temp. 2, do join in a Fine, doth not C. s Right of Entry pꝛeſerve 
An. ag contingent Eſtates? It there Had been in this Cale no So 
" 3 the contingent Remainders had been deſtroped; but 
6s. there being a Son bozn, it left in him a Right of Entry, 
ag which ſuppozts the Remainders: And if we ſhould queſtion 
TE 210. that, we ſhould queſtion all; fo2 that is the very Baſis of all 
Caf. temp. Conveyances at this _ "And * * _ accor- 
Talbot 238. di [ 
S. P. Park- ng 5 + 
burſt and 
Smith, Lie 
of Dormer, in 
Dom. Procer. 


23 Feb. 1741. 


Term. 
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Sh, F —_— - 


— = wa. 2 * 4 = = 


hy. 


8-044 q Monke ver ſus Morris & Clayton. 4641 


S. C. 2 Shoaw. 


N Afﬀion was brought by Monke agatnff the Deken⸗ dee deer 13 


| dants, and Judgment was given koz him. They #* <7: es. 
| - bzought a Writ of Erroz, and the Judgment was af- 66, 


"firmed. Jones moved, Chat the Yoney might be 76. 
bzought into Court, the Plaintiff being become a Bankrupt. 22797 nat. 
Winning'. This Cale was adjudged in the Common Pleas, rope. 

viz. a Han bzought an Aﬀton ok Debt upon a Bond, and 1. 13, 14. 
had a Qerdit, and befoze the Day fn Bank, became a Bank- 57% 
rupt: It was moved, That the Debt was aligned over, and 5: 115. 
pꝛayed to have the Money bzought into Court, but the Court * , 99. 


refuſed it, Coleman. Me have the very Wo2ds fo2 us in Cf- Tp 137, 


 feft: Foz now it is all one as ik Judgment had been given fo2 7% 215. 
the Afignees of the Commiſſioners. Twiſden. How can we 6%. 2, F., 
take Notice that he is a Bankrupt? Any Execution may be 35, 36. 155, 
ſtopped at that Rate, by alledging, That there is a Commiſ- __ 
ſion of Bankrupts out boten the Plaintiff. Tf he be a 1 2, 
Bankrupt, you muſt take out a ſpectal Scire facias, and try 432. 

the Matter, whether he be a Bankrupt o2 not. Thich Jones 


lald they would do, and the Court granted. 


Twiſden. It a Mariner o2 Ship-Carpenter run away, he (2) 
loſes his Wages due: CUhich Hale granted. 3 Admiral. 


398, 576, 632, 639, 650, 739. 1 Stra. 707. Comyns 137. 2 Ld. Raym. 933, 1044, 1206, 1211, 1247, 

1248, 1453. 1 Med. Ca. in L. & Eg. 379. Caf. temp. W. 3. 246, 405, 408, 409, 440, 442, 511, 526. 

2 _ An. 5, 6, 31, 43, Cc. Gilb. Eg. Rep. 226, 227. Fitz-G. 197, 198, Caſ. temp. Mac. 78, 
c. 204. | | a | 


Vor. I. | :-Bb | | Henry 


1 Id. Raym. 
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. 


S.C. Poft 114. 


Henry Lord Pererborough werſus John L. 1 1 


Trial at Bar upon an Iſſue out of the Chancery, UWhe- 
ther Henry Lozd Peterborough had only an Eſtate ko: 
Life, oz was ſeiſed in Fee-Tafl? The Lozd Peterborough's 
Counſel alledged, That there was a Settlement made by his 


Father 9 Car. 1. "whereby be hab an Eſtate in Tall, which he 


never underſtood till within theſe thꝛee Pears: But he had 
claimed hitherto under a Settlement made 16 Car. 1. And to 


Vid. ante 4. pꝛobe d Settlement made 9 Car. 1. he pꝛoduted a Citneſs, 


5 Mod. 211, 


389. 


6 Med. 225, 
248. 
Caſ. temp. 

Mac. 42, 43. 


who ſaiv, Chat he being to purchaſe an Eftate from my Loꝛd 
the Father, one Mz. Nicholls, who was then of Countel to 
my Lozd, gave him a Copy of ſuch a Deed, to ſhew what 
Title mp Lozd had. But being asked, cühether he did ſee 


44, 74, 108, the very Deed, and compare it with that Copy, be anſwered 


109, 126, 
292, 518, 
1 Ld, Raym. 


735: 


3 % mt. 396, 


397 


2 Vern. 471, 
591, 603. 


Preced. in 


Chan. 116. 


(4) 


S. C. 1 Lev. 
309 to 312. 
2 Saund. 252 
to 259. 


3 


Ante 1 


in the Negative : Whereupon the Court would not allow his 
Teſtimony to be a ſufficient Evidence of the * And ſo 
the Uerdit was 1 my Loꝛd e 


* HO AININTS +—"— D0Y 


. , 3 
— — —ͤ— | — — 
5 ” 5 * * , - 


Cole & Forth. 


Triat at Bar virezed out of Chancery upon this Iſſue, 
Whether Maſte oz no Maſte? Hale. By Pꝛoteſtation J 
try this Catiſe, remembzing the Statute of 4 H. 4. And 
the Statute was read, whereby it is Enafed, * That no 
Judgment given in any of the King's Courts, ſhould be called 
in Queſtion, till it were reverſed by Writ of Error or Attaint. 


. 2 Saund. 25 2. De ſaid this Cauſe had been tried ln London, and in a Mrit 


of Erroy in Parliament the Judgment affirmed ; now they 
go into Chancery, and we muſt try the Caule over again, 


' and the ſame Point, A Leaſe was made by Hilliard to 


Green in the Year 1651. afterwards he deviſeth the Rever- 
ſion to Cole; and Forth gets an CAnder-Leaſe from Green 
of the Pꝛemiſſes, being a B2zewhouſe, Forth pulls it down, 
and builds the Gzound into Tenements. Hale. The Mue- 
ſtion is, Whether this be Taſte oz no: And if it be Waſte 
at t Law, it is ſo in Equity. To ne down a Houſe ts Wake, 

3 | 


: 
1 


— 
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but ik the Tenant build it up again befoze an Action brought, 

he may plead that ſpectally. Twiſd. J think the Books are 

pro and con; Whether the building of a new Houſe be Waſte 

oz not. Hale: Jf you pull down a Malt⸗mill, and buffy a ©. Z/ 53. 4. 
Cozn-mill, that is Matte: Then the Counſel urged, That it 4 $27 
could not be repaired without pulling it down. Lwiſden. &. 22. 
That ſhould have been pleaded ſpecially. Hale. J hope the!“ 406, 
Chancery will not repeal an Ac of Parliament. Waſte in 3Z,%%., 
the Youle is Taſte. in the Curtilage; and Mate in the Wall, 397, (605-) 
is. Caſte in the whole Þouſe. So the Jury, gave a Cervix 37 , | 
fo2 the Plaintiff, and gave him 1201. Damages. 


Term 
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8 tones inkerioꝛ Court; the Defendant Cognovit actionem, & 
433. fl. 19. petit quod inquiratur per patriam de debito. This 
9 Pleading came in Queſtion in the King's Bench 
Eliz. 894. upon a Writ of Erro2 ; but was maintained by the Cuſtom 


Cro. Jac. 357. Ok the Place where, &c. Hale ſatd, It was a Good Cuſtom; 


(ay \ N Atfon of Debt was bzought upon a Bond in an 


x Kol. Rp. fo; perhaps the Defendant has paid ail the Debt but 101. and 


193. 


$:3/- 124, this Courſe pꝛevents a Suit in Chancery. And it were well if 


or 603. ft were eſtabliſhed by At of Parliament at ye Common Law, 


1 51% Wylde. That Cuſtom is at Briſtol. 
2 Inft. 204. 


(2) Pandall te Jenkins. 


Tur. 24 Car. 2. Rot. 311. 
5 C. 2 Leu. 
be 549, Eplevin. The Defendant made Conuſance as Bailiff to 


8.8 William Jenkins, fo2 a Rent-charge, granted out ok Ga- 


Lands. velkind Lands, to a Man and his Heirs. The Mucſtion 
Pe 1 was, Mhether⸗ this Rent ſhould go to the Heir at Common 
>80. / 6 Law, oz ſhould be partible among all the Sons? Hardres. 
N-y 15, It ſhall go to the eldeſt Son, as Heir at Law: Foz J con- 
"29 * jobs ceive it is by reaſon of a Cuſtom, Time out ok Bind uſed, 
Peſt oz that Lands in Kent are partible amongſt the Males. Lamb. 
1 Med.Ca.in Perambulat. of Kent 543. Now this being a Thing newly 
5 2 it wonts a 4 — * 7 4 it pacing oft by 
fn. 160. uſtom. 9 H. 7. 24 coffinent in Fee is made o a ⸗ 
72%, velkind Lands, upon Condition: The Condition ſhall go 
2 14 Fo, to the peirs at Common Law, and not. accozding to the 
1024, 1292. Oeſcent of the Land. Co. Litt. 376. Ik a Warranty be 
67.75% annexed to ſuch Lands, it chall deſcend only upon the 
3m. 63. elveſt Son. Mow this Rent-charge, being a Thing 


con- 


Ne CO WOO & R 
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contrary to Common Right, and de novo created, is not ap⸗ 2 Pare. 

poztionable: Lit. Seck. 222, 224. It is not a Part of the 572, 

Land; fo2 if a Man levy a Fine ok the Land, it will not ex⸗ 14 135. 

tinguiſh his Rent, unleſs by Agreement betwirt the Parties: E“ 

4 Edw. 3. 32. Bro. Tit. Cuſtoms 58. Ik there be a Cuſtom in 

a particular Place, concerning Dower, it will not extend to 

a Rent-charge: Fitz. Dower 58. Co. Litt. 12. Fitz. Avowry 

207. 5 Edw. 4. 7. There is no Occaſion in this Caſe to make 

the Bent deſcendible to all; fo2 the Land remains partible 

amongſt the Males, accozding to the Cuſtom. And why a 

Rent Gould go ſo, to the Pꝛejudice of the peir, J know not. 

14 H. 8. it is ſaid, That a Rent is a different and diſtin& - 

Thing from the Land. Then the Language of the Law ſpeaks 

fo2 general peirs, who ſhall not be diſinherited by Conſtruc⸗ 

tion, The*"grand Dbjefion is, Whether the Rent ſhall not 

follow the Mature of the Land? 27 H. 8. 4. Fitzherbert ſafd, . 

De knew four Authozities that it ſhould $ Fitz. Avowry, 150. 

As fo? his firſt Caſe, J ſay, that Rent amongſt Parceners is 

of another Nature than this; fo2 that is diſtrainable of Com- 

mon Right. As fo2 the ſecond, J ſay the Rule of it holds 

only in Caſes of Pꝛoceedings and Trials; which is not ap⸗ 

plicable to this Cuſtom. Þis third Caſe is, That if two Co- 

parceners make a Feoffment, rendzing Rent, and one dies, 

the Rent ſhall not ſurvive. (To this I find no Anſwer given.) Co. Lin. 111. 

Litt. Se&. 585. is further objefted, where it is (aid, That if 551 

Land be deviſeable by Cuſtom, a Rent out of ſuch Lands mar 

he deviſed by the ſame Cuſtom; but Authozities claſh in this 2 Dev. 515. 

| Point. He cited karther theſe Books, viz. Lamb. Peramb. of 2 

Kent; and 14 H. 8. 7, 8. 21 H. 6. 11. Noy, Randall and Ro- 

bert's Caſe 51 Den. cont. J Conceive this Rent ſhall deſcend 

to all the Bꝛothers; fo2 it is of the Quality of the Land, and 

Part of the Land; it is contained in the Bowels of the Land, 

And is of the ſame Mature with it: 22 AM. 78. which J take 

to be a direct Authozity, as well as an Inſtance. Co. Lit. 132. 

Ibid. 111. Jn ſome Bozoughs a Man might have deviſed his 

Land by Cuſtom, and in thoſe Places he might have deviſed 

a Rent out of it. The Stat. De donis conditionalibus bxought 

in a new Eſtate of Inheritance by way of Intail: Mow this 

Eſtate Tail in Gavelkind Lands hath been taken to deltend 

to all the Bꝛothers; and the Reaſon fs, becauſe it is Part of 

the Fee ſimple, though created de novo: So Uſes follow the 

* " the Land, The 8 that have been cited, * 
r SP no 
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nor the Dpinion of the Court, but of them that argued. 
Lamb. 47. faith, That the Cuſtom extends to Advowſons, 
Commons, Rent-Charges, as well as to Land. It is ob- 
jted, That here muſt be a Pꝛeſcription: J anfwer, Gavel- 
kind Law is the Law of Kent, and is never pleaded, "but pie». 
Peſt 112, ſumed. 7 Edw. z. 38. Co. Litt. 173. 2 Edw. 4. 18. and Co. 
Lite. 140. faith, The Cuſtoms of Kent are of common Right;. 
and if fo, then our Rent-charge will go of common Right 
1 Yer. 325, tO all the Bzothers. Hale, Rainsford, and Wylde were of 
489. Opinion, That the Rent ought to veſcend to all the Bꝛo⸗ 
thers, accowing to the Deſcent of the Land; becaule the, 
Rent is Part of the Pꝛoſits of the Land, and iſues out af 
the Land: And they gave Judgment accozdingly. 


A Pan covenanted to ftand feilen to the Uſe of the Þeirs 
of his Body. Hale. The peir and the Anceſto2 are Coxrela- 
tides, and as one Thing in the Eye of the Law; and that 
the Reaſon why a Man ſhall not make his right weir a 
— 7 2.8. Purchaloz, without putting the whole Fee-ſimple out of him⸗ 
cap. 1 ſelf. It the Father's Eſtate turns to an Eſtate fo2 Life, 
Uſes. there will be no Queſtion. In the Caſe of Bennet and Mit- 
1 226, ford, there did reſult an Effate fo2 Life, to knit the Limitn- 
237. tion to the oziginal Eſtate. pere, 1. We are in the Caſe of 
an Eſtate Tail; and the Judges "ute to go far in making 

ſuch a Limitation good: Then, 2. Me are in the Caſe of 
an Ufe, which is conſtrued as favourably as may be to com- 

10. 1. 8. ply with the Antentton of the Patty. This Caſe is not as 
if "pe ould have covenanted to ſtand ſeiſed to the Ute of 
the peirs of the oor s of D. there the Covenantoꝛ would 
have had a Fee ſimple fn the mean Time: But the Cate is 
al one as ff the Limitation had been to himſelf, and the 
peirs of his own Body: See the Earl of Bedford's Caſe. 


ho =ig 2 mut make it Kood, C3 we can, Cur" advifare 
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Auſtin & Lippencott. e e (4) 


Life, the Remainder in Fee to Francis the Son; and A 
by the Deed, by which this Eſtate was thus ſettled, 1001. co: u 
a Pear was appointed to be paid to Francis the Son during _— 
the Father's Life. The Son releaſetb to the Father all Ar- Es, * 
rears of Rent, Annuities, Titles and Demands by Girtue „ 4 ** 
of that Indenture: And the Queſtion was, Whether this 455: 460. 
Releaſe pailed the Inheritance as well as the Annuity? Pol- 16. * 
lexfen. J conceive this Releaſe ſhall not paſs any Eſtate in 144. 
the Land: And my Reaſon. is, becauſe there is no Mention 2 
of the Land, no of any Eſtate therein. The paincipal 3 
Thing intended and exp2eſſed is the Annuity: Then the Ke⸗ 1 /, 239, 
teaſe concludes, to the Day of the Releaſe, which doth ma: 7 639. 


nikeſt, That he did not- intend to releaſe any Thing that; 1. 316, 


was not to come to him till after the Death of his Father. 387. 

It is true, here is the az Demand, but that will not do 2 . 
it: 3 Cro. 258. Then foz the (Wozd Titles: by Plowd. 494. 664, 518, 
and 8 Rep. 153. it is where a Man hath lawful Cauſe to ir of © 
have that that another doth poſſeſs, ſometimes it is taken in 786, 758. 
8 larger Senſe, and then it doth include Right. Upon Con- 
 firuition of this Releale J think it ought to be taken in the 

firifer Senle, and the Intention of the Party muſt guide the 
Conſtration. Foz where there are general Mozds in the s . 154. l. 
Beginning, and particular Mozds afterwards, the particu. 

lar vo reſtrain the general: And ſo vice verſa fo2 Enlarge 
ment: pe cited Hen and Hanſon's Caſe, 15 Car. 2. in this 


Court: Where a Releaſe of all Demands would not releaſe 2 Ge. 4%. 


a Rent-charge by the Opinion of thzee Judges agatnſt Twiſ- 
den, fog that-Reaſon; and becauſe Mozds in Deeds are to 
be taken accozding to common Acceptation : pe cited 2 Roll. 
409. In our Caſe, the general Wozds of all Suſts and Tf- 
Hes are limited and reſtrained to the Annuity and Title of 
chat, and ſhall not by a large Conſtrutfon be extended to any 
Thing elſe, Hale. Þow hath the Inheritance gone? Pollex- 


all Demands will not extinguiſh a Rent: But if ft were all * 
Demands out of Land, it were another Thing. Jt Sk 
been held over and over again, that it does not ext | 
Und diſcharge a Covenant not bzoken. But what ſay pou to 
this Releaſe of all Titles? - Foz it appears in expzels Term, 
4 pa 


Special Uerdi#, . Francis the Father was Tenant fo2 s. c. 3 K. 


fen. The Szandchild has that. Hale. J think a Releaſe of g. 1. 01. 
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That the Son did not only releaſe the Arrears of the Atinuity, 

but the Thing it ſelf, and not only ſo, but all other Titles 
by Uirtue of that Deed: Suppole the Cale had been but 
thus; the Father is Tenant fo2 Life, the Remainder to the 
Son "fo2 Life; the Son releaſeth to his Father all the Title 
that he has by Qirtue of that Deed: pad not this paſſed the 
Son's Eſtate fo2 Life? Jn the Caſes that you have cited, it 
is allowed that a Releaſe of all Titles, will paſs a Right to 
Land. He had a Title to the Annuity, and a Title to the 
" Remafnder: Now he releaſeth the Annuity, and all other 
Titles which he hath by that Deed, oz otherwiſe howloever, 
To hear Oy Maynard on the other Sie. wy 


(5) Wuſon & Robinſon. 


57 A San deviſeth all his Tenant-right Efiate at Brickend, 


and all that my Father and J took of Rowland Hobbs, 
oy 5 5 75 Levinz. J conceive that theſe Mozds paſs only an 
$$ — fo2 Life; fo? it is not mentioned what Eſtate he hath 


' 30, 288, * 1 Cro. 447, 449. a Devile of all“ the Reſt of his -Goods, 


116, 131, Chattels, Leaſes, Eſtates, Poztgages, Debts, ready Ma⸗ 
Tf. 15 2. ney, &c. and the Court held, That no Fee paſſed, and ſaid 
it was a Doubt, Whether any Eſtate would paſs in that 

22 Se. Cafe, but what was fo2 Pears; being coupled- only with 
* perlonal Things? Trin. 1649. Rot. 153. Jerman and John- 

* ſon: One deviſed + all his Eſtate, paying: his Debts and 
+ Legacies; now his perſonal Eſtate came but to 20 l. and 
„ his Debts were 1001. there indeed ali his real Eſtate 
3. 592, paſſed becauſe of the Payment. of his Debts, And in our 
Ll 560, Tale, the following Particulars are but a Deſcription of 
jor > 56h 0 Land; and contain no Limitation of the Estate. Tf 
Pre . 22 deviſeth Black-Acre to one and the peirs ok his 
and alſo deviſeth White-Acre ts the ſame Perſon, he 

Abe. 227575 path ber un Eſtate for Life. in White Acre, though he bath a 
726.71, Fee ſimple in the other: Foz the Wozd alſo is not fo-ftrong 
#57, 284. As ff it had been in the ſame Manner. Moor 152. Vel. 209. 
* 27 Weſton contra. J conceive an Eſtate t of Inheritance doth 


L * * paſs; fo2 the Mod Eſtate compzehendeth all his Intereſt. 


270 Zoe: When a Van 3 all bis * de leaves 4 
2 Ws. 523. 


 3#m. e oe. * 1 Rot. 834. 2 14. rennt en 25G ago. 


._ Enjoyment : And the Plaintiff aſſigns foz Beach, that a / 14. 


under the Leflee himſelf. 'De mentioned the Caſes in Moor * Nl. Ar. 
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in himCelf : In that Caſe of Je Jerman it was held, That all my 
Eſtate compzehends all my Title and Intereſt in the Land. 
Jf a Ban deviſeth all his Inheritance, this carries the Fee- s. «. 
ſimple of his Land? And the Wozd all bis Eſtate, is as com: 
pꝛehenſive as that. Hale and Wylde: By a Gzant oz Releaſe 
of totum ſtatum ſuum, the Fer-limple will paſs 2 Tf the Clo2zds 
had been all my Tenant-right Lands, ft han been otherwiſe x 
But ie Mod Eſtate is moze than ſo: Jf a Man veviſeth all 
his Copphold Eſtate, will not all his whole Intereſt paſs? 


Adjornatur d 


: 8 4 Pd . - 4 "2 % 


* , 1 
- 


' Norman 2 Foſter, OE 599 6 


2 Anton ot Debt upon a Bond to perfoum Covenants s. C. 7-5 
in an Inventure of Leaſe, one Covenant is koz quiet 7+ 1 * 


A 


Stranger entred, but does not ſay that he had Title. ale, 
Habens Titulum at that "Time, would have done pour Buſi⸗ e 55. 5% 
neſs. : y Lo2d Dyer's Caſe is, That another entred claim- 9: 5 

ing an Intereſt: But that is not enough; fo2 he may claim wb $0: . 


| $61. and Hob. 34. Tiſdale and Eſſex. Jf- the Covenant had Nl 0 
been to ſave him harmleſs againſt all lawful and unlawkul 119, 120. 


= Titles, pet it muſt appear, That he that entred, did not 2 37 


' - ſecond. Aud o ſaid Wylde : And that one Covenant went *** 


do be the chief Cauſe of the Contra, 3 Leon. 43. 


claim under the Lefſee himſelf. - Hale, It J covenant that J 1, or. 
hape a {awful Right to grant, and that you ſhall-enjoy not: 3 5 325. 
withſtanding any claiming under me; theſe are two ſeveral ; 3½ 13 
Covenants, and the firſt is general, and not qualified by the LOS, 177. 


1 5 


to the Title, and the other to the Poſſeſſion: Dyer 328. An c 
Aſſumpſit to enjop ſine interruptione alicujus, that is, 


by Title oz by Tort, a quiet Poſſeſſion being to be intended 3%; . . 


425, 31 6 444: — Geyer 126. 


vol. I. 5 "= - Angell 
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5 Angell convited of Batretry, pꝛoduted a Pardon, which. 
Sec 2 fle, WAS of all Treaſons, Murders, -Felonies, and all Penalties, 
334- Foxfeitures and Offences: The Court ſafd the Moros all 

* 7.5 $3-, Offences, will pardon all that is not capital, 
120, Sc. Fata. G. 107, 108, 306, 307. 1 Mod. Ca. in L. & Eg. 104, nos, 12, Oc. cui temp. = 1 
119. Caſ. temp. Q. An. e 254. 1 Ld, Rm. 215, 637. 2 Ld. Ram. 818. e en . 


2 Stra. 912, 1272. 1 a e 
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E TOY Blackburn 6&5 Grayes. 


. hes Copyholder ſurrenders to the Uſe of ſeveral Perſons fo2 


2 Danv. 185. Pears ſucceſſive, the Remainder in Fee © S. Wy Ide. 
— 2, 8 . An Admittance of a particular Tenant is an dmittante of 
>< , all the Remainders to all Purpoſes, but only the Lozd's 

\ 3 Len. 50. Fine: And if the Cuſtom be, That the Fine paid by the firſt 

| 4 wy 38. Tenant ſhall go to all the Remainders, then the Admittance 
1 Fin, i, of the firſt Man is to all Intents and Purpoſes an Admit- 
tante of all that come after. In this Cale the Poſſeſlien of 
„ Leſſee fo2 Pears is the Poſleſlion of the Remainder⸗Man. 
Y. 1. Z.. In one Baker and Dercham's Caſe, there was a Surrender, 
1 Vent. 261. to the Uſe of a Man and his Heirs, of Copyhold Land, that 
2 5:4. 61. deſcended accozding to the Cuſtom of Borough Engliſh: The 
&/ mp. 2, Surrenderee died befoze Admittance ; and the Opinion of the 
Ann. 199,78 Court was, That the Right would deſcend to the youngeſt, 
28. accowding to the Cuſtom, 
Ante 96,97. 1 Vn. 63, 66, 67. 2 Ld. Raym, 1934; 1026, 1028. 3 Vm. 63. 2 Fern. "9 1 Stra. 445: ; 


(9) - Upon a Caſe moved, Hale Faid, That if a Tenant in 
Tenants in Common being a perſonal Atfon without his Fellow joining in 
co. Lit. 198. the Suit, the Dekendant ought to take Advantage of it in 
a. 202. 2 Abatement: But if he plead Mot guflty, it hall be good; 

f but then he ſhall recover Damages only fo2 a Moiety. If a 
857, 658. Tenant in Common keal a Leaſe of O_o, he on . 
: 14. Royn. cover but a Moiety. 


312, 341. 
2 Stra. 820. S. P. Hegſeman v. Moon in B. R. Mich. 15 Geo. 2. 


(10) A Juſtice of the Peace committed a Brewer fo2 not paying- 
Certiorari. 4 Duty of Exciſe; the Bzewer was brought into Court 
by Habeas Corpus. Sympſon. Jt ought to appear that he ; 
| was 
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the bunging of a Certiorari, but not a Habeas Corpus. And 4 . 


want of Averment of the Batter of Fact, may be amended  Z2. 2m. 
in a Return in Court; and if it be not true, at their Peril 5%: 53 
be it. So it was mended, _ Wi =” 


Boney owing upon a Judgment given in the King's Court 4 2. 
cannot be attached, | —_— 
* 1 See 3 Co. 63. 1 Kol. 552. 


, _— — — 
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Baker egi Bulſtrode. 


Ebt upon a Bond. The Condition was, To ſeal and 
execute a Releaſe to the Plaintiff. The Defendant de⸗ 
murs, becauſe the Plaintiff did not alledge in his 

Declaration, A Tender of a Releaſe. Jt was urged, That 
the Condition was not, to make, but only, to ſeal and execute, 
Sc. But per Curiam, he is bound to do it without a 'T ender. 
And the lozd Execute, oz the Mom Seal, . the 


2 making. And Lamb's Caſe was cited. 
189, N | | DE 

$20, 423. — — 

2 Ld. Raym. g : 
4 


Warren & Prideaux. 18 


nr [OY Trin. 24 Car. 2. For 1472. 


8. C. 2 Leu. 
97. 

Lev 425: A and Avowzp, fo? Coll. The Preſcription was 
= pgs fo2 Toll, in Conſideration of maintaining the Key, and 
NN keeping a Bulhel to meaſure Salt, viz. That in Conſidera- 
3 Lev. 400, tion thereof, he, and thoſe, 8c. have hav, Time out of Wind, ' 

Fo. 2. &c. a Buſhel of Salt of every Ship that comes laden with 
2 K. Salt into Slipper-point: Foz the Avowint it was alledged, 
1 "That the. matntaining of the Key fs koz publick Good. Co. 
gn. Cart. 222. Roll. 265. It is true it is not alledged, That 
rey" did actually uſe the Meights and Mealures. 1 Leon. 231. 
it being-alledged, That the Ship came within Slipper-point, 
it is enough to charge-the Plaintiff with the Payment. As fo? 
the Otſtreſs taken, which is Part of the Ship's lading. viz. Salt, 
it is — That it cannot be ms becaule it is Part 


4 
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of the Thing from which the Duty ariſeth : But I anſwer, 
That this is not like to a Oiſtreſs upon Land, noz to be 
. judged of accozding to the Rules allowed in Caſes of ſuch Di- 
ſtreſſes. There were cited on this Side 21 H. 7. 1. 3 Cro. 710. 


Smith and. Shepheard ; Dyer 352. Courtney contra. J conceive % 48. 


this P2eſcription ought to have ſome Conſideration, and to be 
grounded on a meritozious Cauſe, to bind a Subject. The 
keeping of the Buſhel is no meritozious Cauſe, becauſe it is 
preſumed, That the Party hath the Uſe of it himſelf. Hale. 
The Preſcription is not fo2 a Pozt but a Wharf, It any 
Man mill pzeſcribe faz a Toll upon the Sea, he muſt diledge 
a good Conſideration ; becauſe by Magna Charta, and other 


Statutes, every one hath a Liberty to go and come upon the 


Sea without Impediment. Wylde. This Cuſtom oz Pie⸗ 
ſcription fs. laid, to have a Buchel of Salt of every Ship 
that comes within the Slipper-point: If a Ship be d2iven 4 


by Strefs-of Weather, and goes out again the firſt Dppo2tu- 2 2 a t ez. 


nity that pꝛelents, call that Ship pay? Hale. It he had ſato, © 
That he had a Pozt, and was bound to maintain that Po2t, 
and that he, and all thoſe whoſe Eſtate he had, &c. that might 


have been a good Pzefcription : But in this Caſe, there muſt | 


be a ſpecial Jnducement and Compenſation to the Subject 3 

reaſon of thoſe Statutes, by which all Merchants and others, 

have Liberty to come in and go out. They inclined * the 
— * not good. 


* 
98 8 
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Anonymus. 


Fiſhing there, excluſive of all others. Hale. In caſe of a p2i- 
vate River the Low's having the Soil is a good Evidence 
to pꝛove, That he hath the Right of Fiſhing; and it puts the 
P2oof upon them that claim liberam piſcariam. But in Caſe 
of a.River that flows and re-flows, and. is an Arm of the 
Sea, there, prima facie, it is common to all: And if any will 
| appꝛopꝛiate a P2ivilege to himſelf, the P2oof lieth on his Side; 


fo2 in Caſe of an Aﬀton of Treſpaſs brought fo2 Fiſhing there, 


it is, prima facie, a good Juſtification to ſay, That the Locus 
in quo ig Brachium maris, in quo unuſquiſq; ſubjectus Dom. Regis 


Vo Lo I, : E e | | * 


(14 


. Trial- at Bar concerning the River of Wall-flect ; the s. e. ; x. 
„ Queſtlon was, Whether | had not the Right or 


. — — — l 
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habet & habkre 4d? Werum piſcariam. In the en there 5 
arte particular Reſtraints, as Gurgites, &c. but the Soll doth - 
3 ms. 257. belong. tothe Lows on either Side: And a fpecial Sozt of 
f Fiſhing belongs to them likewile; but the common So2t of 
Peiching is common to all. The Soll ok the River of Thames 
is in the King%; and the Lozwd Mapoꝛ is Conſervatoz of the 
" River, and it is common to all Fiſhermen: And therefoze 
there is no ſuch Contradictton betwirt the Soil being in 3 

and pet the Wider common koꝛ all * Ne. 


L 1 3 . | 19 . | | * ba \ 

(45). 2a Sedgewicke & Goon. 2 
s.C.z*s. LITAI. E : ub That a Writ of Etroz in Parliament may 
- KEY be returned ad prox. Parliament. ſuch a-Day ; but if a 


Parliament. particular Day be not mentioned, then it is naught: And. al- 
See Pot 112, though there be a pa articular Day expzefſed, yet if that Day 
235- 3 be at two oz thee Terms diſtance, the Court will 
1 I. Rem, to be fo2 Delay; and it ſhall be no Superſedeas.... ald 
16, 4% he had looked into. the Books upon the Point. An Be- 
|  __  $iſter, he ſald, there is a Scire. facias ad * r but 
. not a Writ of Etro, OT ery 


. 1 * 
% 
5 
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—Teſat at Sar. Hale. an Eretutoꝛ _ be a "Wit: 57 %. 
nels in a Cauſe concerning the Eſtate, ik he have 1 362 C 


not the Surplulage given him by the ill: ? And ſo L. & Eg. 69. 


J have known it adjudged. = 4 we” v7 
286, $12. 1 Was. 289, 290. t Fern. 20. 2 Vern. 700. 2 , 288. Me. Eg. 223, dnnn 90. 


a IR 1 Stra. 34» n 2 158 * 1166, ＋ 


«If a-Lefee- fo? Pears. be. mide Tenant to the Præcipe, £61 185 38. 4. 
ſuffering Common Recovery. that doth not extinguiſh his Fans 
Term, becauſe-it was in him fox another Purpoſe Which | 

| * oye; 2 1 7% 


n 
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B rr upon a Bond was bibugit againſt him by the 22 
Name of Jacob: And he peared, That he was called 35. 
and known by the Name of N and not ev! But it ©. "Lit. 5. 


was over : rule. A. * 
r 1 5 Cro. Flix. go, 
— = — — 1 — — 176. 
oy FIT , . 44 025-2. * Cro. Tac. 425. 

Ki John Thorowgood' cal. ede (3) 
Ic was waved to-quaſh an Indittment of Pufance, becauſe 


it ran, In detrimentum omnium inhabitantium, &e. 2 Roll. 


83. pl. 11. Wylde. de een it ruled unde oz that 
Cauſe. 0 wan. Rr UW was 
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8. C. 2 Lev. | Writ of Ertoꝛ ot a Judgment, 45 the County Palatine 


Rs » of Lancaſter, in Replevin : The Defendant makes Co⸗ 


287, 292. Es as Bailiff to Ann Moſely : : The Lands were the 
Common Lands of Rowland Moſely, and he covenanted to levy a Fine 
S. of them, to the Ale of himſelf, and the Heirs Bales of his 
Gill. os Rep. BODY, the Remainder in Call to ſeveral others, the Remain- 
S 2 der to his own right Þeirs: Pꝛovided, That if there ſhall be 
Asti a Fallure-of Iſſue-Bale of his Body, and Dame Elizabexh de 
pe 196 ,197, Dead, and Ann Moſely be married, 02 of the Age of twenity- 
— Sele one Pears, then ſhe ſhall, have 200 J. per Annum fo2 ten Years : 
Caf. temp. . Then Rowland dies, leaving Iſſue Sir Edward Moſely: Sir 

3 513, Edward makes a Leaſe fo2 one thouſand Years, then levies a 
L & &54. 18, Fine, and ſuffers a Recovery; then dies without Illue Male: 
179. And the Contingents did all happen. The Queſtion is, Wihe- 
Preced. in ther this Rent⸗charge of 2001. per Ann. be barred bn the Fine 


| 2 and Recovery, and hall not operate upon the Leaſe? Lev. J 


12 conceive: the Fine is not well pleaden; koz nothing is ſalw ot 
2 528. the King's Silver, and if that be not paln, it is vold : Then 
3s. 171, they have pleaded a Common Recovery, but not the Execu⸗ 
230, 235. tion of it by Entry. Mom J Lonceive-the-Common-Recoverp 
doth deftroy the Eſtate-Tafl, but not the Rent, The Reaſon 
- . _ whya Common Recovery is a Bar, is becauſe of the — — 
b 0% 102. Retompence. Now that is a filtittous Thing: 9 oe 
mont Caſe. 1 Cro. Stone and N Cuppledick 8 Cale. 
Mow this Rent is a meer Poſſibilſty, atv hath no Relation 
to the Ettate ok the Land. Then again, TUhen the Beco- 
very was ſuffered, the Rent was not fn Being: Now. a Reco- 
very will never bar but where the Effate is dependent upon 
it, either in Keverſion oz Remafnder, Fo2 that Caſe of 
.... Moor, pf. 301. J conceive he ts barred, becauſe the Reverſion 
is — by the 142 . 3 Cro. 727, 782. White and Geriſhe's 
Caſe; the lame Cale 2 And. 190. Noy 9. Another — 
is, Becauſe the Rent remains in the ſame Plight, notwi 
ſtanding the Fine. Another Reaſon is, It was a meer Pol⸗ 
ſibility at the Time of the Fine and Recovery, - Pell aud 
— Cuaſe is foz me. In aur Caſe is no Eftate in oſſe to 
be barred, Then this Eſtate is granted ont of the Eftate-of 
— Feoffees, as in Whitlock 8 Cale, 9 Rep. 71. The Eſtates 
10 Peats, which there is a Power to make, ſhall be faid to 
4 pzecede 


LI ETSY — C4 — 
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p2ecede all the Limitations: There is no other Way fo2 ſecu- (+ | 
ring younger C hildzens Poztions by the ſame Deed, but it may ne. 
be done by another Deed, as in Goodyer and Clarke's Caſe; 1 
Mz. Finch, contra. J conceive the Kent is barred, upon the | 14 
reaſon of Capell 3 Caſe, They ſay not. (r.) Becauſe it doth 14 
only charge the Remainder. (2.) The intended Recompenee = 
doth not go to ft. (3.) This Leaſe fo2 one thouſand Pears 4 
doth pꝛecede the Fine. The Law will never invert the Ope- . 
ration of a Convepance; but Ut res magis valeat: Bredon's 1 
Caſe, Then fo2 the intended Recompence, that cannot be 1 
the Reaſon of barring a Remainder, koz the Eſtate⸗Tail was 

barred befoze. 3 Leon. 157. But Moor, fol: 73; ſafſth, Jt is 

the Favour the Law hath fo2 Recoveries : And till the Rever- 

ſion takes Place in Poſſeftion, the Rent cannot ariſe out of 

the Reverſion, no2 ſo long as this Leafe is in Being. Hale. 

You make two great Points; (1.) Whether the Rent be bar- 

ted by the Coinmon Recovery, (2). TWhether the Rent⸗charge 
ſhall ariſe out of the Leaſe fo2 Pears? This is plaint Ik Te- 

nant in Tail grant a Bent-charge, and ſuffer a Common Re- 
covery, the Rent-charge will not be avoided : So that if Te. i C. 598. 
nant in Tall be, rendzing a Rent, a Recovery will not bar 

that, though it doth a Ueverſion; but the Reaſon of theſe 

Caſes is, becauſe the Eſtate of him that ſuffers the Recovery, 

is charged with the Rent. Therekoze, if there be a Limi- 

tation of a Uſe upon Condition, and Ceſtui que Uſe ſuffers 

a Recovery, that will not deſtroy the Condition, the Eſtate 

being charged with it; fo2 the Recoveroz can have the Eftate 

only as he that ſuffered the Recovery had it: And therekoze 

there is an Act of Parliament to enable Recoverozs to diſtrain 

without Atto2znment. Therekoze fg long as any one comes in 

by that Recovery, he comes in in Fontinuance of the Eſtate⸗ 

Tail, and coming in fo, he is liable to all the Charges of 

Tenant in Tail. Now what is the Reaſon why Tenant in 

Tail, ſuffering a Common Recovery, a Rent by him in Re- 

mainder ſhall be barred? The Keaſon is, becauſe the Recovero? 

comes in in the Continuance of that Eſtate that is not ſubjet 

to the Rent, but is above all thoſe Charges; now no Recom- 

pence can come to ſuch a Rent. And therekoze there is anothet 

Reaſon why a Common Recovery will bar: At Common Law 

upon an Eſtate. Tail, which was a Fee-ſimple conditional, a Re. 

mainder could not be limited over; becauſe but a Poſſibility + 

— * comes that Stat. De 3 and 3 

701. . | F '4 * 
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See 2 Lev. 


30, 31. 


{it an Eftate-Tafl, and a Canon Recovery is an inperent 
Pꝛivilege in the Eſtate, that wes never taken away by that 
Statute De donis; the Law takes it as a Conveyance excepted 


out of the Statute, as if he were abſolutely ſeiſed in Fee, 


and this by Conſtruftion of Law: It is true, there can be 
no Recompence to him that hath but a Poſſibility. But the 
Buſineſs of Recompence is not material, as to this Charge; 
and the Reaſon of White's Caſe, and other Caſes put, ex- 
plain this. Mow what Difference between this and Capel's 
Caſe? Say they, There the Charge doth ariſe ſubſequent, 
but here the Charge doth ariſe pꝛecedent: Why, J ſay, the 
Charge doth ariſe pꝛecedent to the Remainder, but ſubſequent 
to the Eſtate-Tail, fo2 it is not to take Effef till the Eftate- 
Tail be determined. Jt was doubted in the Queen's Time, 


Whether a Remainder fo2 Pears was barred ? But it hath 


been otherwiſe p2aftiſed ever ſince, and there is no Colour 
againſt it. Now you do agree, That the Rematnder to the 
right peirs of one living ſhall be barred, fo2 the Eſtate is cer⸗ 
tain, though the Perſon be uncertain; ſo long as the Rent 
doth not come within the Compaſs and Limitation of the 
Eſtate-Tail, the Rent is extin and killed, there is nothing 
to keep Life in it: But whether doth not the Leaſe fo2 Pears 
peſerve it? Peretofoze it was a Queſtion among young Men, 
Whether ik Tenant in Tail granted a Rent⸗charge fo2 Life, 
then makes a Leaſe fo2 thꝛee Lives: In this Caſe, 32 
the Rent befoze would have died with Tenant in Tail, yet 

this Rent will continue now during the thꝛee Lives, which it 
will. And it Hath been queſtioned, It he Had made a Leaſe fo2 
Pears, inſtead of the Leaſe foz 'Lives, ik that would have 
ſuppo2ted the Rent? Now in our Caſe, if the Leaſe fo2 Pears 


were chargeable, the Rent would arife out of that; but if 


this Rent ſhould continue, then moſt Mens Eſtates in Eng- 
land would be ſhaken. Wylde. The Leaſe fo2 Pears doth not 
pꝛeſerve the Rent, but the Common Recovery doth bar it: 
Fo2 Pell and Browne's Caſe; in that Caſe the Recovery 
could not bar the Poſſibility, fo2 he was not Tenant in 


Tail that did ſuffer the Recovery, but he had only a Fee- | 


ſimple determinable, and the contingent Kemafnder did not 
depend upon an Eſtate-Tail ; nay, did not depend by May of 
Remainder, but by lay 'of Contingency : Jt is true, 
Juſtice Dodderidge did hold otherwiſe; but the reſt of the 
Judges gave Judgment nee him upon very good (oa 
. | 3 Wilden. 
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Twiſden. J never heard that Caſe cited, but it was grumbled 
at. Hale. But to your Knowledge and mine, they always 

gave Judgment accozdingly. A Man made a Gift fn Tail, 
determinable upon his Mon-payment of roool. the Remainder 

over in Tail to B. with other Remainders: Tenant in Tal 

befoze the Day of Payment of the 100061. ſuffers a Common 
Recovery, and doth not pay. the 1000 l. yet becauſe he was 

Tenant in Tail when he ſuffered the Recovery, by that he 

had barred all, and had an Eſtate in Fee by that Recovery. 

At a Day after Hale ſaid, The Rent was granted befoze the 

Leaſe fo2 Pears, and is not to take Effeft till the Eſtate. Tail 

be ſpent, and a Common Recovery bars it: Tf there be Tc- 

nant in Tail, reſerving Rent, a Common Recovery will not 

bar it; ſo if a Condition be fo2 Payment of Rent, it will 

not bar it: But if a Condition be fo2 doing a * collateral Is P. in 
Thing, it is a Bar. And ſo if Tenant in. Tail be with a [37 %. 


1743. int. 
Limitation ſo long as ſuch a Tree ſhall ſtand, a Common Reddy . 
Recovery will bar that Limitation. 25G 
| Lampiere verſus Mereday. (5) 


N Audita Querela was bzought befoze Judgment entred, "ag 3 Reb. 
which they could not dot 9 H. 5. 1. which the Court see + Doo. 
agreed: Whereupon Counſel ſaid, Jt was impoſſible fo2 them 631,632, Ec. 
to being an Audita Querela befoze they were taken in Execu {© = 
tion; koz the Plaintiff will get Judgment ſigned, and take £27: renp. V. 
out Execution on a ſudden, and behind the Oekendant's Back. „ 5%. 
Therefoze the Court oꝛdered the Poſtea to be bzought in, fo2 69. 
the Defendant to ſee ik Execution were ſigned. And at a K, 106. 
Day after Hale ſaid, If an Audita Querela was bzought after“ 10. 
the Dap in Bank, though the Judgment was not entred up, 
yet the Court make them enter up the Judgment, as of that 

Day. So that they ſhall not plead Nul tiel Record. 


- Wylde ſaid, 4 Sheriff's Bond fox Eaſe and Favour was 4% 
void at Common Law; and ſo it was declared in Sir John Bonds. 
| + 1 Sid. 383. 


Leathall's Caſe. 


1 Saund. 181, 


318, 2 Dent. 237. 1 Lev. 254. See Hard. 464. 2 Lev. 103. 10 Cs. 100. Heb. 14. 
Twiſden. 
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Twiſden, upon opening of a Recozd by Pz. Den, ſaid, It 
was already adjudged-in this Court, That a Rent iſutng out 


of Gavelkind Land, is of the Nature of the Land, and yall 


(9:4) 
5 Keb. 308. 
Super ſedeas. 
Ante 28, 45, 
106. 


Poſt 285. 


delcend as the Land doth. 


an Atfon of Debt upon a Bond. Sympſon moved in Ar. 
reſt of Judgment. The Bond was dated in March, and the 
Condition was fo2 Payment ſuper viceſimum octavum diem 
Martii prox. ſequentem. Jt was ſequentem which refers to the 
Day, which ſhall be underſtood of the Month. Ik it had 
been ſequentis, then it had referred to March, and then it had 
been payable the nert Pear. But the Court was of Dpt- 
nion, That it ſhould be underffood the current Month. Symp- 


ſon cited a Caſe, wherein he ſaid it had been ſo held. Read 
werſus Abington. 


Hale. Fozmerlp, if Execution was gone befoze a Writ of 
Erro2 delivered oz ſhewed to the Party, it was not to be a 
Superſedeas. Wylde. Þe muſt not keep the Mrit in his Pocket, 
and think that will ſerve. At another Day Hale ſatd, Jt ſhall 
not be a Superſedeas, unleſs ſhewed to the Party, and he muſt 


not fozeflow his Time of having it allowed; koz if it be not 


allowed by the Court within four Days, it is no Superſedeas. 
Hale. A Urit of Erroz taken out, if it be not ſhewn to the 
Clerk ok the other Side, noz allowed by the Court, it is no 
Superſedeas to the Execution: And that if a TUrit of Exroz 
be ſued, bearing Teſte befoze the Judgment be given, if the 
Judgment be given befoze the Return, it is good to remove 


it, (though at firſt he ſaid it was lo in reſpeft of a Certiorari, 
but not of a Writ of Erroz.) Andhe'ſatd, That Judgment, 


whenever it is entred, hath Relation to the Day in Bank, 


- viz. the firſt Oay of the Term: So that a Writ of Erro? re- 


(10) 
3 Keb. 301. 
See Stat. 22 
H. 8. c. 5. 
Caf. temp. 
Mac. 150, 
$93, 320, 
Caſ. temp. W 


turnable after, will remove the me whenever the Judg- 
ment is entred. ” 

Upon a Motion eas the amending of I cather-lane. 
Hale. If you plead Not guilty, it goes to the Repair, oz not 
Repair; but if you will diſcharge your ſelf, you muſt do it 
by Preſcription, 02 Ratione tenuræ, and ſay, That ſuch an one 
Ratione tenuræ, 02 ſuch Part of the . hath always *., 


Anony- 
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N Attion of Debt upon a Bond: The Condition, Demite. 


Whereas one Bardue did give by his lll to much, if 186. 


he ſhould pay it ſuch a Day, 8c. The Defendant pleads, 34, 323; 324. 
Bene & verum eſt, he did give him ſo much by his Will and % #7 
Teſtament; but he revoked that, and made another Laſt Citi. ” * 7 
The Court faid, he was eſtopped to plead ſo. Hale. Tt doth _ . 
not appear when the Bond was made, and it ſhall be in- „1. 


8. Ante 15. 
tended to be made after the Party's Death. Judgment _ | 
Querente. | / | 


( 


Deering werſus Farringron. (12) 


the Defendant aſſignavit & tranſpoſuit all the Money that 
ſhould be allowed by any Ozder of a Fozeign State to come 42, 173, 232. 
to him in Lieu of his Share in a Ship. Thompſon moved, © #2. 
That an Aion of Covenant would not lie, fo2 it was neither“ “ 
an erpzeſs no2 implied Covenant: 1 Leon. 179. Hale. Pou 

ſhould rather have applied your ſelf to this, viz. Ulhether it 

would not be a good Covenant againſt the, Party? As, If a 40. 86. 
Man doth demiſe, that is an implied Covenant; but if there 

be a particular erpzeſs Covenant, that he ſhall quietly enjoy 
againſt all claiming under him, that reſtralns the general im⸗ 

plied Covenant; but it is a good Covenant againſt the 
Party himſelf, Ik J will make a Leaſe fo2 Years, reſerving cz.1:-.2: 3... 
Rent to a Stranger, an Acklon ok Covenant will lie by the 

Party fo2 to pay the Rent to the Stranger. Then it was 

ſaid, It was an Aflignment koz Maintenance. Hale. That 
ought to have been averred. Then it was fucther ſaid, That 

an Allignment transferring, when it cannot transfer, ſignifies 
nothing. Hale. But it is a Covenant, and then it is all one 

as it he Had covenanted that he ſhould have all the Money that 

he ſhould recover fo2 his Loſs in ſuch a Ship. Twiſd. ſeemed 

to doubt. But Judgment. 


Vor. I. 3 G 2 Lord 


N Afton of Covenant, declaring upon a Deed by which 3 Ks. Bt. 
L. & Eg. 40, 


f 
j 
1 
4 
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s. c. Av T Rial at Bar, the Queſtion was, Whether the Earl 
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(13) Lord Mordant verſus Earl of Peterborough. 


94- % 3. 1 Peterborough was Tenant fo2 Life only of the Man 
| of Mayden : The Defendant did not appear, the Plaintiff 
thereupon Deſired to examine his Witneſſes, that ſo he might 
pꝛeſerve their Evidence, Twiſden. Mhen they do not appear, 
what good will that do vou? Foz they will ſay, you ſet up a 
Man of Straw, and pull him down again. There was a foz- 
mer Deed of Entail, with a Power of Revocation in it, and 
after the Deed exhibited was made, whereby the Eſtate was 
ot{erwiſe ſettled, and there was a Jointure to the p2eſent 
Lady, and done by Perſons of great Learning in the Law: 
The Revocation was to be by Oeed under my Lo2d's Þand 
and Seal in the Pꝛeſence of thee Taitneſſes : Mow the Que- 
ſtion was, Chether this ſecond Deed was a Revocatfon in 
Law, and an Erecution of that Power? And the Court told 
the Counſel, they ſhould find it ſpecially if they would; but 
2 Rell. 263. they refuſed. Hale. In 16 Car. Snape and Sturt's Caſe, Jf 
there be a Power of Revocation, and a Leaſe fo2 Years is 
made, ft doth ſuſpend quoad the Term, but after it is good. 
Then it hath been queſtioned fozmerly, Ik there be ſuch a 
Power, and the Perſon makes a Leaſe and Releaſe, whether 
ft was a Kevocation ? But ſhall we conceive the learned 
. Counſel in this Cale would have ventured upon an fmplicit 
Revocation; and not have made an expzeſs Kevocation? So 
that you muſt be nonſuit, oz find it ſpecially. But the Iſſue 
being, Tf be were only Tenant fo2 Life? he ſaid, he muſt go 
back to the Chancery to amend it; fo2 by the Deed pꝛoduced, 
he hath an Eſtate fo2 Life, and the Reverſion in Fee. 


- —__ 


38 
1 Cro. 472. 


— n 8 * 


8 9 
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(14) Burgis verſus Burgis. In Chancery. 


id aw zo, A Man having a long Leaſe, ſettled it in Truft upon him- 


3 elk fo2 Life, the Remainder to his Mike fo2 Life, the 
14, i, Memainder to the firſt Son of their two Bodies, the Remaſn- 
_ Te; ® der to the ſecond Son, and ſo to the tenth Son; and if they 
3 | f : ſhould. 
422, 501. Caf. temp. W. z. 44, 52, 278, 283, 284, 592. Gilb. Eg. Rep. 75, 79, 105. Abr. Eg. 191. 
1 Vern. 234, 304, 462. 2 Vern. 600. 2 Med. Ca. in L. & Eg. 28, 93, 34 101, 124. Fitz-G. 


314, Cc. 321. Prec. Chan. 455. 1 Wms. 98, 132, 198, 432, 500, 534, 5 64, Cc. 748, 750. 
2 Ws. 421, 608, 618, 622. Caf. temp. Talb. 21. 3 Vt. 29, 113, 258, 259, 300, 304. 
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ſhould have no Son oz Sons, then the Remainder to ſuch % ae 50 | 38 
Daughter and Daughters of their Bodies, 8c. The Man and 7 3; bs 4 
his Mike died, and left only a Daughter, who pꝛekerred her 456. 112 
Bill againſt the Truſtees fo2 the erecuting of this Remainder * . 79- 
to her; The Queſtion is, Whether this Remainder be a good 
Remainder, oz whether it be void? And the Lozd Keeper 

Finch held it was a void Remainder, becauſe it goth depend 

upon ſo many, and ſuch-remote Contingencies, fo2 othcrwiſe 

it would be a Perpetuity. And he ſaſd he would allow one 
Contingency to be good, viz. that to the firſt Son, though 

the firſt Son was not in eſſe at the Time of his Deceaſe. And 
he ſaid, pe did deny my Lozd Coke's Opinion in Leon. Lo- t 5:4. 37. 
vell's Cafe, wh:ch ſaith, That in Caſe of a Leaſe ſettled to 

one and the Heirs Pales of his Body, when he dies the 

Eſtate is determined; fo? he ſaid it ſhall go to his Executo?s, 

And he ſaid there was the ſame Caſe with this in this Court, 
Backhurſt ver/zs Bellingham. And he ſald, That the Common 

Law did complain, that this Court did fncroach upon them, 
whereas they are beholden to this Court fo2 their Rules in 
Equity ; as kfozmerlp, when Eccleſiaſtical Perſons made Lea⸗ 

ſes, a Miſnoſmer would avoid them; but Elſmere in his Time 
would notwithſtanding the Miſnoſmer make them good. And 

he cited a Caſe in Dyer, and Matthew Manning's Caſe, Leon. 

Lovell and Lampett's Caſe, and Child and Bailie's Cee. 


Another Cale in Chancery. One moztgaged Lands, then (15 

confeſſed a Judgment, and died. The Moztgagee buys of the Monygage. 
eir the Equity of Redemption fo2 200 l. The Bill was pe- © % , 
reed by the Credito2 by Judgment againſt the Moꝛtgagee 3 
and Heir, either to be let in by paying the Moztgage⸗Monep, / en. 2: 
of elſe that the 2001. received by the Heir, might be Allets; %, 410, 
And the Court ſaid, That the Poztgagee's Eſtate ſhould not 411. 

be ſtirred; but it was left by my Lozd to be made a Caſe, 22 * 
Chether the two hundzed Pounds ſhould be Aﬀets in the 42142, 144. 

Hands of the peir. | Preced. in 


Abr. Eg. 241. Fitz-G. 103. Caſ. temp. Talbot 220. 1 Ld. Raym. 53, 728. ere tor, 
678, 730, 775. 2 Wn. 145, 364, 381, (620,) (621,) 542. 3 Vu. 9, 10, 165,217, 341, 330, 401- 
Caſ. temp, Mac. 12, 254, 420, 427, 428, 462, 477, 487, 489. 


Moſe- 


— — 1 
— — — 
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(16) Moſedell the Marſhal of the K. B's Caſe. | 
” 0 4 tal at Bat; an Axion of Debt bzought againſt Moſe- 
an _ Wy 2 koꝛ the Eſcape of one Reynolds; the Plaintiff ſaid, 
2 Ly. Le. e could 2 that he was at London thzee long Uaca- 
— 266 * Twiſd. It is hard to put thꝛee Eſcapes upon the Mar- 
554 fo2 he may be pꝛovided only fo2 one, and he cannot give 
1.847755 ebene a Freſh Purſuit, but it muſt be-pleaded. Hale. 3 
Co. tmp. W — let them give in Evidence — 8 eames — — 5 
31, 227, ſaid, it was generally done. So the) 
= * r corp. ad teſt”, and that the Piſoner 
c temp. 2. long befo2e-hand, and ſtayed: too long after 
/. tmp. = went down too long | at he 
An. 50, 51 the Alnzes were done at Wells in Somertſhire, and . 
34 went back theeſcoze Biles beyond Wells befoze he te 
«; ., again fo2 London. Hale. If an Habeas Corpus be granted 
Mac. 394. OB | nto Court, and the Sheriff let him go into 
10.7. Wn we, ie ty an Efcape, And though he be not bound 
i Go. 1, ng him the dire Way, becauſe he may be reſcued, pet 
e e Eo Nr Eg 
dation of the Party; 0 ; 
by rip Evidence you let him go back thzeeſcoze Wiles, 
Letting a Man to which there can be no Anſwer, An _ ago an —_— 
CFT 
4h ws: ritings, "Counſel. Pere Is an Eſcape of one of the Par- 
Lade, Jagd. ties, who dies befoze-the Atton bzought, whereby the whole 
other Jorg: ſurvived to the other befoze the Adlon bzought; and 
2 this hail purge the Eſcape is the Mueſtion, oz how 
Hill.12Geo.2, whe e it? Wylde. Befo2e you bzought your Afton, 
, the Eſcape. - Hale. Ile are made the 
rif of Hamp- the Debt is gone, as to the pe. | 


 _— o Engines ok doing all the Miſchief. if this ſhall go unpu- 
rey. | 


| 5 So the Jury 
d, bein Colour of an Habeas Corpus. 
biougt in 4 Gerd fo2 the Plaintiff, who declared in Debt 
„ ² AAA 


Greene 
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A Trial at Bar; the Queſi 
AM . 5 ion, Whether a * | 
eee 
' 5 an S$ Son: : 3 Kb. 310. 
„5ST 
) Debts and Sum \ Will, 
＋2＋2＋ 1 ſome particular Expꝛeſſions reſembling the. +44 
all his 6 U; as, that he was ſick of Body, and did give Ph. N 
all his Goods and Chattels, &c. but the Writing was both Mer 341, 
ſealed and delivered as a Deed; and rhep gave Evidence, 0 7= 
— Proof of bis Witt "Then the. Den EIS 
. en the Defendant ſet- , 
* + Ricobery in the Warak! rh bited an Exemplification ; 4. 79. 
Antient Demeſne: The other = 4 of Wincheſter 8 Court in 3 Co. 31. 
i e objetted, Tha — 
Court fats they Goald ant es l 0e was ancient, th 61s 2h 
it; fo2 the other Side ſald, The C pon the Evidence of 1 54, 
in Balng-Houſe in the-Tims gd ourt-Rolls were burned 36, ” 
the Mars. Hale. „ 
for a Cale, where one had gotten a 1P:eſentation to the Par "0 
= age-of Goſnall in Lincolnſhire, and bzought a Quare — 8 4 temp. 
Tb there was 3% 453 
x pꝛoduced, but becauſe it 469. 502, 
4 1 — * _ Then they objeften. Th at 80. By. Rep 
| n in the Tenant to Præcipe. 5.44, 144: 
Hale. Jt being an antient Recovery, n 
we will not put them to L. & 24 
Nove that. be ſaid the Bayoz of Briſtol put them to i= L. & Ze. 
dence an Eremplification ok a Reron wer . : Is, 

5 mon er | 1 Vnt. 20, 
Seat, o Puts aur abe in Sten. . an 1 
dat E; ation was allowed fo2 Evidence. Hale = 
TEINS in Tail accept a Fine come ceo, &c. this = 2 22 33a, 
alter his Eſtate: If Tenant fox Lite accept of a Fine Sur 2; 2 

ö .. | | .(616.) 
ter the Eſtate ko: Life. Objeffon : e, but it doth not al- * Raym. 
Land in Kingſcleare whereas th on: The Recovery is of 1282, 1326. 
e, 6 the Land claimed is 1 Comyns 197, * 
. kicular Uill called— And the Util is in a par- Pu” 

| 8 are 1 \ 381, 451, 

1 Courts in every Gill. Hale. . me 
| gs of Dalc, Sale, and Downe, there is a Tithing „. Raym. 


"Mar. 45, Ge. 74, 108, 1 Fr 471, $9 | 
ar. 42, Ce. 74, 108, 126, 292, 8. 2 Fern, 471, $gt, 603, Ar. By. 228. Ps, Lehe Wik 


* 


ſon. f 2 Ce. 55. J. 56. « Ch 252. 


_— a 
Kea.  Y r 
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au, 78. Man in every particular Place; but the Conſtable of Dale 
; , £25": goes though all; theſe may go fo2 ſeveral Gills, oz one 


2a. 1064, Uill; There may be a Manos that hath ſeveral little Panos 
 1071- „„ within ft, wherein are held ſeveral Courts kfoz the Eaſe of 


3 | 
Lebe. Wanozt As the Banoz of Barton hath ſeveral little Manozs 


2 14. Roym., under it, yet all within the Bano2. . Hale. Mhere there is a 
304 Crit of Right cloſe in Antient Demeſhe, it is not lige a De- 
mand to a Sheriff here, where he hath his Direffon'fo2 fo 

many Acres. Maynard. But then he muſt demand it in the 
particular Gill where ft is. Hale. It a Præcipe quod reddat 

be of Land in a Pariſh where it muſt be in a Gill, there may 

be Exception to the Mrit; but if he recovers, it is good, 
koꝛ now the Time is paſt: And ſo where it is infra manerium, 
ff he recovers, it is good. ol en 


\ . 


1 — —— _T * — 


— ” 


FA? 


(18) Browne verſus —— 


Franchiſe, K I Atfon bꝛought in Canterbury Town The Defendant 
— 38 removes it by Habeas Corpus: Then the Plaintiff de⸗ 


389, 390. klares here. It was moved that it might be tried in ſome. 
other County, becauſe the Judges came there ſo ſeldom, 
Court. Let them ſhew Cauſe why they ſhould not conſent; 
and if they will plead Nil debet, the Plaintiff will be willing 
to let them give any Thing in Evidence. And Simpſon ſaid, 
| Jt was the Dpinion af all the Judges, That upon Nil debet 
1 Barne: 130. PleaDeD, Entry and Suſpenſion map be given in Evidence, 
5.“ 35. # which the Court din not deny: So the Court o2dered- the 
| 1 Sid, 151. other Side to ſhew Cauſe why they ſhould not conſent. Os 


(19) One Hillyard an Attozney ſued fo2 his Fees in this Court, 

| Anoraxy. in the Court at Briſtol: But the Court ſaiv, an Attozney 
ie: ought not to wave this Court. , 

Caſ. remp. W. * "4 ns 1 | 

3. 251, 252, | 


. Caf. temp. . 
An. 167. do | 


Zuſhell'⸗ 


W 


* — 


—_ — 
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| A Motion was made by Sir William Jones fo2 the Lom s. C. 7. 
 £ Papoz Starling, and the Recozder Howell: One Buſhell [3;., „ 


322. 


brought an Acton againſt them fo2 Falſe Impziſonment; and „ 


becaule the Plea was long, he pꝛaped he might have Time“ Caſe 
to plead. Hale. I ſpeak my Mind plainly, That an Afton cor arg 


will not ite; foz a Certiorari and an Habeas Corpus, whereby Report, 139 
the Body and Pioceevings are removed hither, are in the 1 %s 
Nature of a.{Urit of Erroz; and in Cate of an erroneous 18,7. 
Judgment given by a Judge, which is reverſed by a UIrit of 47. 148. 
Erro, ſhall the Party have an Aion of Falſe. Jmpzifſonment — 
againſt the Judge? Mo, no2 againſt, the Officer neither: The 
Habeas Corpus and UWIrit of Erro, though it doth make voln 
the Judgment, it doth not make the Awarding. of- the Pꝛo⸗ 
ceſs void to that Purpoſe, and. the Matter was done in a 
Courſe of Juſtice : They will have but a cold Buſineſs of it. 
An Habeas Corpus and Certiorari is a_CUrit of Right, the 
higheſt Uirit the Party can bzing. So Dap was given to 
ſhew Caule. To 9 5 Wy 


Tord Tenham verſus Mullins. ntl (21) 
X Crial at Bar about a fraudulent Deed. Hale. There Deed volun- 

2 are thꝛee Things to be conſidered, Fraud, Conſideration, 7: 

and Bona fide. Now. the Bona fide Is oppoſite to Fraud. J 

remember a Cale in Twine's Caſe ; It the Son be diſſolute, 4. Eg. 150. 
and the Father, with Advice of Friends, doth ſettle Things, 2 7 

ſo that he ſhall not ſpend all, though here be not a Confide- 8, 33, „%. 

ration of Money, pet it is no fraudulent Deed; and a Deed 64. Eg. Rep. 

may be voluntary, and yet not fraudulent, otherwiſe moſt of 7, „ 

the Settlements in England would be avoided; and ſo ſaid z. 

- 'Twiſden. 1 ve | ; * 

Caf. temp. Mac. 469, 478, 489, 247, 471, 497. 1 Fern. 46. 2 Vern. 473. Caf. temp. Talb. 65, 

TE A dg og ot LI < 

again} Creditors + @ foly Pure tr. Boughton v. Banghton i * OY : 


ty 


1. 5 Dec. 1739. 


. 
* 


I. . 5 Blackburne 


Oc. ſupra. 


* 
— — — 


120 


(22) 


$. C. Hats 
102. 


3 Keb. 263. 


2 Dan. 18 
N. 2. 3 


mainder fo2 five Years to the Daughter, the Remainder to 
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Blackburne ver ſus Graves. 
| Tu fo2 100 Loads of Mood; Not guilty pleaded, 
A ſpecial Gerdic, that the Lands are Copyhold'Lands, 
5. and ſurrendzed to the ſe of one fo2 eleven Years, the Re- 


the right Heirs of the Tenant. fo2 eleven Pears; the eleven 
_ Pears expire, the Daughter is admitted, the five Years er- 
pire; and there being a Son and Daughter by one Genter, 


and a Son by another Genter, the Son of the firſt Genter 
: dies befoze Admittance, and the 


Daughter of the firſt Uen- 
ter, and her Pusband, bing Trover fo2 cutting down of 
Trees; and the Queſffon was, Tf the Admittance of Tenant 
fo2 Pears was the Admittance of the Son in Remainder ? 


i Vent. 260, Levinz. J conceive it is; and then the Son is ſefſed, and 
1 4. 308. the Daughter of the whole Blood is his Peir; ann he cited 


4 Rep. 23. 3 Cro. 503. Bunny's Caſe. Wylde. The Eſtate 
is bound by the Surrender. Hale. Ik a Man doth ſurrender 
to the Uſe ot John Styles, till admitted there is no Eſtate in 
him, but remains in the Surrenderoz; but he hath a Right 
to have an Admittance: Jf a Surrender be to J. S. and his 
Þetrs, his Þeir is in without Admittance if J. S. dies. 
About this hath indeed been Diverltty of Opinion, but the 
better Opinion hath been accozding to the Lozd Coke's Opi⸗ 
nion. J do not ſee any Inconvenience, why the Admiſſion 

ok Tenant-fo2 Lite oz Years, ſhould not be the Admittance 

ok all in Remainder; fo2 Fines are to be paſd, notwithſtand- 
ing, by the particular Remainders; and ſo the Books ſay it 
ſhall be no P2ejudice to the Low, Twiſd. J think it is 


; . ftrong, That the Admiſſion of Leſſee fo2 Pears is the Ad⸗ 


1 Vent. 26 


miſſion of him in Remainder; fo2, as in a Caſe of Poſleſſio 
fratris the Eſtate is bound, fo that the Siſter ſhall be Weir; 
ſo here, the Eſtate is bound, and goes to him in Remainder. 
Hale. J ſhall not pejudice the Low; fo2 if a Fine be 
alleſſed fo2 the whole Eſtate, there is an End ok the Bu⸗ 


|| 3 Roll. Ses. ſineſs; but if a Fine be aſſeſſed only fo2 a particular 


£2» :55- be. to the Uſe of A. ko Life, the Remainder to his eldeſt 


Eſtate, the Lozd ought to have another. It a Surrender 


1, Son, &c. oz to the Uſe of A. and his Þeirs, and * A. 
| ED; | es, 


* 
+ 
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vies, the Eftate is in the Son without admittance, whether 2 291. 


he takes by Purchaſe 92 Deſcent. And Judgment was given 
. 


— 


» * 
th * i 1 1 —— FR. Mah. dd... a. 4 » ä 
. * 
| ” 


1 5 N | Draper, won Bridwell. Rot. 3 20. 6445 


At the Court held, that an Acton of Debt would lie s. C. 3 x. 
up a Judgment, after a Writ of Erro2 bꝛougbt. 330. 


Vide 2 Vent. 
261. 


 Twiſden. They in the Spiritual Court will give Sentence ( 24) 


Foz Tithes koz Rakings,. though they be never ſo unvolunta- Tithes, 
il left, which our Law will not allow of. „ Roll. 645. 


by 11, 12. 
Wy Ide faid That Attons perſonally tranſitozy, though the (25 


ity doth thee in Cheſter, pet they may be dzought in the cr. 2 
Bing's Courts, | 


. | Hale, She a Pyecevent . where a Man can wage bis Law ALY 
in an Attion bzought upon a Pyeſcription fo2 a Duty; as in c e. 2. 


an Adlon ok Debt fo2 Toll by Pꝛeſcription, you cannot wage 4. s 187, 


1 Mod. Ca. in 
- pour Law. ba | = L. S Eg. 303. 
Caf. temp. M. 3. 669, 676, 677, 679, 681. 1 La. Ram. 500. 2 Ld. Ram. 992 


ia. © * 
* , ” ad . 
4 & ; 


4 % 9 = 0 
© "# of 
, a a W Bhs... * K * n mmm BA. i. * 
0 * . 
— — — — — —— 
0 k „ ' ; . 
©» , 


Pybus verſus Mitford, Poſt I 39. IT 27) 


T* E Chief Juftice delivered his Opinion, Wylde, Rainſ- k Hy Poſt 
ford and Twiſden, having firſt delivered theirs. Hale. % 228. 
J think Judgment ought to be given koz the Dekendant, whe⸗ 1 V. 372. 
ther the Son take by Deſcent o2 Purchaſe. T ſhall divide the b 2 * 4 
Caſe: (r.) Whether the Son doth take by Deſcent? (2 9 Ad. 338 
mitting he doth not, Whether he can take by Purchaſe ? Me Se * 98. 
muſt make a great Difference between Conveyances of Eſtates ?, Por 160, 
by way of Uſe, and at Common Law: A Yan cannot convey 237, & 

to himſetf an Eſtate by a Conveyance at Common Law, but r 8. 
by way of Uſe he may. But now in our Caſe here doth | "3 Wag 


turn by Operation of Law, an Eſtate to Michael fo his Life, 342, 467, 
Vol. I. 11 which 2 


. 
4 . 
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which is conjoined with the Limitation to his Heirs. The 
Reaſon is, becauſe a Limitation to the Þeirs of his Body, 
is in Effett to himſelf; This is perfetly accozding to the In- 
tention of the Parties. Dbjefion. The Uſe being never out 
of Michael, he hath the old Uſe, and ſo it muſt be a contin⸗ 
gent Uſe to the peirs of his Body. But, J fay, we are 
not here to raiſe a new Effate in the Covenantoz, but to qua- 
lify the Eſtate in Fee in himſelf; fo2 the old Effate is to be 
made an Eſtate fo2 Life, to ferve the Limitation. Further 
| Dbjeition, It ſhall be the old Eſtate in Fee; as it a Pan de- 
viſeth his Lands to his Heirs, the Þeir is in of the old 
Eſtate. But, J anſwer, Tf he qualify the Eftate, the Son 
- muſt take it ſo, as in Hutton, fol. So in this Caſe is a 
new Qualification: Rol. 789. 15 Jac. If a Man. makes a 
Feoffment to the Uſe of the Þeirs of the Body of the Feoffoz, 
the Feoffoz hath an Eſtate⸗Tail in him; Pannell oer/as Fenne, 
Moor 349. Englefield and Englefield. (2.) J conceive, if it 
were not poſſible to take by Deſcent, this would be a Con⸗ 
tingent Uſe to the peirs of the Body. Objeckion. It is lf- 
mited to the heir, when no peir in Being: Why, J ſay, it 
would have come to the Her at Common Law, if no expzeſs 
Limitation had been; and it cannot be intended, That he did 
mean an Heir at Common Law, becauſe he did ſpecially limit 
it, Fitz. Tit. Entail, 2 PR PT, Es 


* . 
4 - 
* 


(28) An Allzze fo2 the Serjeant at Mate 's Place, in the Houſe 
ok Commons. - The Plaintiff-had his Patent read: The 
Court asked, It they could p2ove. Seiſin? They anſwered, 
- That they had recovered in an Aﬀton:upon the-Gaſe, fo2 the 
mean P2ofits, and had Execution. Per Cur'. Foz ought we 

know, That will amount to a Seiſin. Twiſden. Apon pour 
Gant, ſince you could not get Seiſin, you ſhould have gone 
£ into Chancery, and they would have compelled him to give 
DN vou Seilin. Hale. A Man may bzing an Action upon the Cale 
7 koz the P2ofits of an Office, though he never had Sein: So 
the Recozd was read of his Recovery in an Acklon upon the 
9.5. Caſe fo2 the Pꝛofits. Hale. This is but a Seiſin in Law, not 
- a Selſin in Fact. The Counſel foz the Plaintiff much urged, 
That the Recovery and Execution had of the Pꝛoſits, was a 
ſufficient Sein to intitle them to an Aſſize, It was th: | 


. 


9 


— 
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That the Plaintiff was never inveſted into the Office, Hale WI 
ſaid, Chat an Juveſtiture did not make an Officer when he is 
created by Patent, as this is; but he is an Officer -pzeſently. 

But ik he were created an Perald at Arms (as in Segar's 
Caſe) he muſt be inveſted-befoze he can be an Officer; a Per⸗ L 248. 
ſon is an Officer befoze he is won. Hale. Pou are the 4 temp. 
Pernoz of. the Pzofits, and they have eecovered them: Js 2% 7+ 
not this a Seilin againſt you? They ſhall find it ſpectally. C ien. ir. 
But they chole rather to be nonſuit, becauſe of the Delap by , 99 % 
a ſpecial Uerdi#, And the Court told them, They could not 1 74 #27 
withdzaw a Juro? in an Aſlize, fo2 then the Afize would be 5 52. 159. 
depending. The Roll of. the Action ſur le caſe fuit 19 Car. 2. 863. 
Mich. Rot. 557. f ä | 17 


* 
0 \ 
. 


Term. Trin. 15 Car. IL 1663 3 
Judge] Hide $ Agent n in the Eau ban, 


* 4 Ty 
; vert departs from her bi band n hig 
wg —3 ome a 1 abſent from him divers * 
ee, akterwards the Mite deſires to cohabit 8 — 2 : 
11 band again, but the Pusband refuſeth to a . 


e Mike lives ſeparate from him; du⸗ 
1 6: — — — ob 8 N 2 5 
oe ag ife with any Goo 
Finband — Pears betont And afterwards allows his Wife no Paln⸗ 
2 = 3 : The Tradeſman, contrary 1 oy D 
2 wers Mare 
Goods, &c. Husband, ſells and delivers d fo fold and 
fold and de- ble Pꝛice; and the Mares ſo ſo 
' Credit, at a reaſona to the 
livered to fo2 her, and ſuitable to 
See dion 6 Degree of her Þusband: The Wares are not p Caſe againit 
Ney 79, 1 ſman bzings an Aﬀfon upon the 
1.:6. foze the Trade band was indebted 
7. bo, 82. declares, That the pusban 
47 166 2 voy — * cold and delivered; and that the 33 In 
co 0 iſe to pay bim the duld 401. 
e. Car. 254, Confideration thereof, did pꝛom to him, although 
355.494 That the Þusband hath not paid the ſame un in b20unht 
Cre. Jac. 661. ired; and fo2 that Money the Action is bzoug 
d ee n . In, cetera Aion le aguin 
& FM fo2 the Mares thus ſo 
: dall. 113, the Yugband trary to the P2ohibitton of the 
zo 116, 118. Mike, againſt the Mill, and contr 0 is Caſe is the meaneſt 
8 rr Þusband, on not, ie che Queſtion? This as the ſame 
| oo ap. that ever received Reſolution in. this IEEE; 4 the King: 5 
Mac. 163, ig now handled, it is of great 8 q be; it concerns every 
55,78. People of this Realm, as any Caſe can 


ſhall 
ens 2 individual — ok both eres, that is, 02 hereafter 25 


An. 241. 6, 
__ - 64 Caf. temp. W. 3. 244, 245, 372, 603. 2 Mod. IS 75 31 4%, 43 10% K 
P #5 ks 503. Abr. Eg. 61. 1 Ld. Raym. 3.5 2 6 409, 412. 2 Barnes, 
. e 1214, "4 War, 482, 483. 3 Was, 269, 273, 330, 409, 
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be married within this Kingdom, in the firſt and neareſt Re 4 | 
lation, that is, betwirt- Man and Mike. The poly State of 1 
Matrimonp was oꝛdainen by Almighty God in Paradiſe, be- 44 
koze che Fall of Man, ſignifying unto us, That myſtica} Union 14 
which is between Chriſt and his Church; and ſo it is the firſt 1 
Kelation: And when two Perſons are joined in that Holy 1 
State, they twain become one Flech; and ſo it is the neareſt if 
Relation. This Caſe toucheth the Man in Point of his | 
Power and Dominion over His Mike, and it concerns the 
Moman in Point of her Subſtance and Livelihood. J will 
deliver my Opinion plainly and freely, accowding as J con- 
ceive-the Law to be, without favourtng the one, oz courting 
the other Ser. IJ hold, That Judgment ought to be given 
fo2 the Dekendant. The Caſe hath been ſo fully argued, and 
all the Authozities ſo particularly vouched by my B2others, 
who have already delivered their Opinions, that nothing is 
left ko: me to ſay, which hath not been ſpoken by them fn 
better Terms than J can exrp2eſs my ſelf. Jt will be a Trou⸗ [ 
ble to pour 'Lo2dfhips fo2 me to repeat their Arguments, and 
pet without doing ſo, it will be impoſſible fo2 me to ſpeak any 
Thing to the Purpoſe. Jt ſhall be my Endeavour therefoe, 
rather to anſwer the Keaſons and Objeſtions given and made 
by my two 2B2others, who have ſo copiouſly..argued fo2 the 
Woman's Power, than to argue the Caſe on the ſame 
Gzounds which have been already delivered. | 
It fs agreed by all my Bꝛothers who Have argued, as J 
conceive, That a Feme Court generally cannot bind o2 charge 
her Dusband- by any Contract made by her, without the Au- "| 
thozity oz Aﬀent of her pusband pꝛecedent o2 ſubſequent, either 1 
erpeſs oꝛ implied. But the Queſtion in this Caſe is, It the 1 
Contract of a Feme Covert fo2 Mares fo2 her neceſſary Ap⸗ Took ' - 
parel, made without the Conſent, and contrary to the Pꝛohi⸗ 1 
bition of her Husband, ſhall bind her Husband? 1 


Firſt, J hold, That the Pusband ſhall not be charged by 1 
ſuch a Contract, although he do not allow any Maintenance wi 
do his Mike. 0 | | 8 — 
Secondly, Admit the Yusband were chargeable generally 0 
by ſuch a Contract; yet J conceive that this Action doth not —_— 
lie fo2 the Plaintiff, as this Declaration is, and as this Uer- 
dict is found againft the Defendant in this particular Caſe. 
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Foz the firſf, Every Gift, Contract oz Bargain, is, oz 
contains an Agreement, fo2 the Contraſtoz 02 Bargainoz will 
that the Donee oz Bargainee ſhall have the Things contrated 
fo2; ang the other is content to take them, and fo in every 
Contraff there is a mutual Aſſent of their Minds, which mu- 
tual Aﬀent is an Agreement: Plow. Com. Fogaſla's Caſe. - Af- 
terwards in the ſame Caſe fol. 17. it is ſafd, Agreement is 
a Wow compounded of two Mozds, viz. Aggregatio and 
Mentium ; ſo that aggreamentum is aggregatio mentiuny ;. 02 
thus, aggreamentum is no other but a Union oz Conjunition 
of two Winds fn any Matter o2 Thing, done oz to be done, 
uccozding to that of Sir Edward Coke, Com. fol. 47. Con- 
tractus eſt quaſi actus contra actum: But a Feme Covert can- 
not give a mutual Aﬀent of her Mind, noz do any Aﬀ# with- 
out her Pusband; fo2 her Will and Mind (as alſo her ſelf) is 
under and fubjet unto the Mill o2 Mind of her Yusband ; and 
conſequently ſhe cannot make any Bargain oz Contrat (of her 
ſelf) to bind her Pusband. The ſecond Szound of the Law of 
England, is the Law of God: Dr. & Stud. cap. 6. fol. 10. In the 
Beginning when God created Woman an Yelp-meet koz Man, 
he ſaid, They twain ſhall be one Fleſh; and thereupon our Law 
ſays, That Yusband and Wife are but one Perſon in the Law: 
Pꝛeſently after the Fall, the Judgment of God upon Woman 
was, Thy Deſire ſhall be to thy Husband, for thy Will ſhall be 

ſubje& to thy Husband, and he ſhall rule over thee, 3 Cen. 16, 
Pereupon our Law put the Mike ſub: poteſtate viri, and ſays, 
Quod ipſa poteſtatem ſui non habeat, ſed vir ſuus, and is diſa- 
bled to make any Gzant, Contraſt oz Bargain, without the 
* Allowance oz Conſent of her Yusband: Bract. lib. 3. cap. 32. 
1 Rel. 351. fol. 15. The Books and Authozities of our Law which pꝛove 
#. 45, 46. this Point, have been all particularly vouched already, and 
J will not repeat them again, noz do J know any one parti⸗ 
cular Point to the contrary, The Wo2ds of the Book 
are obſervable, namely, Jf a Feme Covert make a Con- 
track, 02 buy any Thing in the Marßet, oz elſewhere, with- 
out the Allowance oz Conſent of her Husband, although it 
come to the Ale of the Dusband, yet the Contra# is void, 
and ſhall not charge the Husband; but ik a Man command o2 
licence his Mike to buy Things neceſſary, oz agree that ſhe 
ſhall buy, he ſhall be bound by this Command oz Licence: Old 
Nat. Brev. 62. 21 H. 7. 70. Fitz. Nat. Brev. 120. Which p2oves 
that it is not the Buying oz Contraf of the Mike, whic 
binds oz charges the Yusband (fo2 that is void in jt ſelf) = 
the 
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the Command oz Licence of the Pusband, which makes it the 
Contract o2 Bargain of the Yugband,  _ 

As to my Bzother Twiſden's ſaying, That all thoſe Books 
are where the Wife deals oz trades as a Faio2 to her Puſ: 
band, and all grounded upon that Reaſon, the Wozds theni- 
ſelves pꝛove the contrary; koz the Oifference taken by all theſe 
Books is, between the Buying and Contract of the Ulike, 
without the Knowledge oz Cotſent of her Pusband; and a 
Buying o Contract had by the Wife, with Allowance oꝛ Com- 
mand of the Pugsband. In the firſt Caſe, the Buying oz 
Contract is void, in the other the Allowance oz Command 
makes it good, as the Contract 02 Bargain of the Yusband: 
Belldes, weigh the Jhconveniencies which would follow, if 
the Law were otherwiſe. Judges, in their Judgments, ought 
to have a great Regard to the Generalſty of the Caſes of the 
King's Subjets, and. to the Jnconvenfencies which may enſue 
thereon by the one May oz the other. 1 Rep. 52. Alten- 
wood's Caſe. | 


foe them, are to judge of Jnconveniencies as Things illegal, 
and an Argument ab inconvenienti is very ſtrong, to p2ove 
that it is againſt Law: Plo. Com. 279, 379+ Then examine 
the Inconventencies which muſt enſue, if the Law were ac- 
towing to my Bother Twiſden and Tyrrell's Opinions: It 
185 Contract o2 Bargain of the Mike, made without the Al: 

owance 02 Conſent of the Pusband, ſhall bind him upon P2e- 
tence of neceſſary Apparel, it will be fn the Power of the 
Wife (who by the Law of God, and of the Land, is put un: 
der the Power of the Pusband, and is bound to live in Sub⸗ 
jeitton unto him) to rule over her Husband, and undo him, 
maugre his Head, and it ſhall not be in the Power of the 
- Þusband to pꝛevent it. The Wife ſhall be her own Carver, 


it is neceſſary fo2 her to have new Cloaths, and as often as 
ſhe pleaſeth, without asking the Advice oz Allowance of her 
Husband: And is ſuch Power ſuitable to the Judgment of 


Tranſgrefſion? Thy Deſire ſnall be to thy Husband, and he 
ſhall rule over thee. Mill Wives depend on the Kindnefs 
and Favours of. their Pusbands, oz be obſervant towards 
them as thep ought to be, if ſich a Power be put into theit 

7 Secondly, 


Judges in. giding their Reſolutions in Cafes depending be- 


and judge of the Fitneſs of her Apparel, of the Time when 


Almighty God, tnflifed upon Woman, fo2 being firſt in the 
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Secondly, Admit that in Truth the Cülke wants neceſſary 
Apparel, Woollen and Linen, and thereupon ſhe goes into Pa- 
ter-noſter Row, to a Mercer, and takes up Stuff, and makes 
a Contract foz neceſſary Cloaths, thence goes up into Cheap- 
ſide, and takes up Linen there in like Manner, and alſo goes 
into a third Street, and fits her ſelf with Ribbands, and 
other Neceſſaries ſuitable to her Dccaſions, and her Pusband's 
Degree. Thls done, ſhe goes away, diſpoſeth of the Com⸗ 
modities to furniſh her ſelf with Money to go abzoad to Hide- 
Park, to ſcoze at Gleeke, oz the like. Next Mozning this 
good Moman goes abzoad into ſome other Part of London, 
makes her Neceſſity and want of Apparel known, and takes 
moze Mares upon Truſt, as ſhe had done the Day bekoze; 
after the ſame Manner ſhe goes to a third and fourth Place, 
and makes new Contrads fo2 freſh Mares, none of theſe 
Tradeſmen knowing oz imagining ſhe was kozmerlp futniſhen 
by the other, and each of them ſeeing and believing her to 
have great need of the Commodities ſold her; ſhall not the 
Pusband be chargeable and [table to pay every one of theſe, 
if the Contra of the Mike doth bind him? Certainly, every 
one of theſe hath as juſt Cauſe to ſte the Husband as the 
other, and he is as liable to the Action of the laſt, as the firſt 
92 ſecond, if the Mike's Contract ſhall bind him; and where 
this will end no Pan can divine oz fozefee.  -- _ 

As fo2 my Bother Tyrrel's ſaping, We may alter the Law 
becauſe an Jnconvenſence may follow thereon, that is true! 
But we ought to fozeſee and pꝛovide againſt ſuch Jnconvenien- 
cies as may ariſe, befoze we adjudge oz declare the Law in a 

articular Caſe in Queſtion, Whether the Law be ſo oz not? 
And that is the Cale here: It is objecked, That the Pusband 
is bound of Common Right, to p2ovive fo2, and maintain 
his Mike; and the Law having diſabled the Tife to bind her 
ſelf by her Contraf, therefoze the Burden ſhall reſt upon the 
Pusband, who by Law fs bound to maintain Her, and he ſhall 
do it nolens volens; generally the Antecedent is moſt true; ko: 
he is Bone of his Bone, Fleſh of His Fleſh, and no Man 

did ever hate his own Fleſh, ſo far as not to pꝛeſerve it. 

But apply this general P2opoſition to our partfcular Caſe, 
and then ſee what Logick there is in the Argument, J am 
bound to maintain and p2ovide fo2 my Cife : Therefoze my 
Wife departing from me againſt my Will, ſhall be 5 9 
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Carver, and take up what Apparel ſhe pleaſeth upon Truft, 
without my Pꝛivity oꝛ Allowance, and J ſhall be bound to pay 


fo? it; this is our Caſe, fo2 there is not a Mod throughout 
the whole'Uerdif#, that the ite did want neceſſary Apparel, 


that che ever acquainted her Þusband with any ſuch Matter, 
that che ever deſired the Þusband to ſupply her with Boney to 
bup it, oz otherwiſle-to'p2ovive fo2 her, oz that the Þusband 
did deny, rekuſe oz nenleft'to do it. Beſides, although it be 
true, That the husband is bound to maintain his Mike, yet 
that is with this Limitation, viz. ſo long as ſhe keeps the Sta- 
tion wherein the Law hath placed her, ſo long as ſhe continues 
a Yelp-meet unto him; fo2 if a Moman ok her own Þead, with- 
out the Allowance oz Judgment of the Church, which hath uni- 
ted them in the holy State of Matrimonp (which: only can ſe- 
parate that, oz diſſolve this Anion) depart from her Husband 


_ againſt his Till, (be the Pꝛetence what it will) ſhe doth there- 
by put herſelf out of the Þusband's Pꝛotedion; ſo that during 
this unlawful Separation, ſhe is no Part of her Þusband's 


Care, Charge 02 Family. The Ring is the Head of the Com- 
monwealth: Mis Office ts, and he is bound of Right, to p2o- 
tet and pꝛelerve his Subjets in their Perſons, Goods and 


Eſtates. And on that Gzound, every loyal Subjet is ſaid ta 


be within the King's Pzoteion. Plo. 315. Caſe of Mynes, | 


NB AS BK y 7 
But a Man may put himſelf out of the King's Pꝛoteckion 
by his Dffence ; as, by kfozſaking his Allegiance to the King, 
and owning oz ſetting up any fozeign Jurtsdi#ton, and then 
every Man may do unto him as to the King's Enemy, and he 
ſhall have no Remedy oz Recovery by. the King's Laws oz 


 TWrits. 27 E. z. Caſe the firſt, The Husband is Yead'of the 


Mike, as fully as the Ring is head ok the Commonwealth; 


and the Mitte by the Law is put ſub poteſtate viri, and under 


his Pzoteition, although he hath not poteſtatem vitz & necis 
over her, as the King hath over his Subjects. Mhen the 
Mike departs from her pusband againſt his Will, che fozfakes 
and veſerts his Government, ſhe eres and ſets up a new Ju⸗ 
risdickion, and afſumes to govern her ſelf, beſides at leaſt, 
if not againſt, the Law of God and of the Land; and there- 
fore it is but juſt that the Law fo2 this ©ffence, ſhould put 


her in the ſame Plight in the petit Commonwealth of the 


- Þouſhold, that it puts the Subjet koz the like Offence in the 


great Commonwealth of the Realm; and this 9 
e 
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the Wife depart from her Husband. 
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the + Civil: Law, namely, Si uxor propria (ane culpa mariti) 
ſit extra confortium viri, non tenetur maritus extunc ei extra con- 
ſortium ſuum exiſtenti aliqualiter ſubminiſtrare; vi enim vi- 


rum alendi obligatione fore exemptum, quoniam — ſus extra 


viri conſortium eſt. Foz, Nuptiæ ſunt conjunctio | maris | & 


foœminæ & conſortium ejus divini & humani juris communi- 


catio. Digeſt. de ritu Nuptiarum. Fleta ſpeaking of Appeals, 


hath this Erorction, Fœmina de morte viri ſui inter brachia 
ppellare, J. 1. Ca. 33. Brac- 


ſua interfecti, & non aliter potuit a 
ton is much to the ſame Purpoſe. hi. 3. Chap. 24. fo. 148. 


Non niſi in duobus caſibus fœmina appellum habeat, ſe. non niſi 
de violentia 


ſui interfecti inter brachia ſua; and the Mods ot᷑ the IuUrit ot 
Appeal are ſuitable thereunto, ſe. Venit idem A. B. & nequiter 


corpori ſuo illata, ſicut de raptu & de morte viri 


& in ſelonia, &c. occidit ipſum virum ſuum inter brachia ſua, &c. 


By the Words inter brachia ſua, in thoſe antient Authozs, is 


underſtood the Wife, which the dead Perſon lawfully-bad in 
Poſeſſion: at the Time of his Death: Fox ſhe -ought- ta be 


fo. 68. The Moꝛds of the Writ are obſervable. ſc. occidit vi- 
rum ſuum inter brachia ſua, and pꝛove that the Woman ought 


lege of a Mitte. 


"By an Argument a pari, as the tulte ſhall nat habe Re- 
meu againſt the Murtherer of her pusband alter his Death, 
tk de were not inter brachia ſua at the Time of bis Death, 


pari ratione the ſhall not haue Suppozt 82 Maintenance from 


fvs, Aua þiw CUM. 


"But 'tds betten by my Vꝛother Tyrrell; It appears not 
in lobote Def 


ault this Departure was, whether in dis oz her 
Default? Thereto.J anſwer, That the Law voth not ow a 
Wife to depart from her Pngband in any Caſe; 02-f01 any 
Cauſe whatſoever, of her own Þead.-. An expꝛels 


To the Married: I command, yet nat 


L, vet the Tandy: Jet nat 


The Pyoviſion which our Law hathmave-fo2 the den 
of the Perſon of a Woman, in Cafe of Crueſtyby:herÞugbann, 


Mt, hor Broke That it is not lawful foz the Witfe:ta depart from 
+ wind of Mok Own: _— upon any „ 


RAR 


Command 
is laid upon her by the Law of God to the contrary; Cor. 7. 10. 


„ 


bes ite of Right, and alſo in Poſſeſſion, Com S8. Ma. Char. 


tu be inter brachia Vip, N otherwiſe the bath not the Pꝛlvi⸗ 


and ko her Maintenance in Caſe the Þugbguvcoefufes'to aflow 
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3f the Mike be in Fear, 02-4n Doubt of her Pusband, that 


he will beat oz kill her, (he (hall have a. Supplicavit out of the 
Chancery againſt her Hugband, and cauſe him to find Sure⸗ 
ties that he will not beat, noz intreat her otherwiſe than in 
civil. Manner, and foz to ozder and rule her, &c. F. N. B. 
fo. 179. The. Mods of the. TUrit ws. Quod. ipſ! ipſum B. coram 
te corporaliter venire fac, & ipſum B 

inyeniend, &c. quod ipſe. prefat'. B. bene & honeſte tractabit 
abit ac damp num & malum aliquod eidem A. de corpore 
ſuo alit quam ad virum ſuum ex 4. regiminis & eaſtigationis 
uxoris ſuæ licite & ratiovabilit* pertinet non faciet nec fieri pro- 
curabit. And if the Þusband refuſe to give 02 allow neceſſary 
and fitting Maintenance unto his Wife, the Law bath pꝛo⸗ 
vided a Remedy foz her, by Complaint to the Dpdinary in the 
Eccleſiaſtical Court. 

Next, it is allepged by my Bother Tyrrell, That the Wit 
in our Cale did return, and deſire to cohabit with her Yu 
band again, which he refuſed, and..ſo ſhe is remitted by her 
koꝛmer Condition, Admit that be true, yet her it ha 
not put her in a better Condition than ſhe was in befoze he 
Departure, in which Caſe che could not be her own Cary 8 
and have charged her husband (accozding to her Pleaſur 

with Apparel, but was to be clothed in ſuch ſozt as her Duſ- 


band thought. fit. Beſides, in our Caſe the. Mite N 
from her Pusband, and lived krom him vivers Pears after-(be- 
foze the Mares ſold, o2 the Ackion bzought) ſhe deſired. to 


 cohabit with him, which he refuſed to admit; aud from 0 
ime ſhe lived * bim. This is all chat appears. in 
ale: And is this Offence lo cally Þ len wg with a bare 
to cope, without any other an ce 7 $49 
given, better Carriage ; in 1 6 Law of 
in 92 to Jad 7 the W ae the Tard 
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Ehe ite, in our Cale, by departing from her Husband 


agalnſt his Min, breaks all thoſe Commands, and her own 


Gow; ſhe makes a valuntarp Separation, and tempozary Di- 
vozce between her ſelf and her Þugband; the depzives him of 
that mutual Society, Þelp and Comkozt (which ſhe owes to 
him) koz divers Pears : And are all theſe Offences waſhed 
away with a-bare Deſire, without Submiſſion oz Contrition? 
No certainly, Confeſſion and. P2omiſe of future Obedience, 
ought" to pꝛetede her Remitter, oz Reſtftution to the Pzivi- 
leges of a Caife. The pzodigal Son in the Goſpel ſaid, 1 
will ariſe and go to my Father, and ſay, I have ſinned, befoze 
the indulgent Father did receive oz cloath him. And this is 
accozding to the Rule in the Civil Law, $i uxor quæ (culpa 
ſua) receſſerat, poenitentia ducta ad virum rediens nolit admitti 
eam, extunc culpa purgatur, in virum transfundit” tenebiturque 
ipſi ſeorſum habitanti alimenta præſtare. So that the Mike 


ought to be a Penetentiary befoze the Pusband is bound to 
receive her, o2 give her any Maintenance. And no ſuch Thing 


= 


appears, 92 is found in the Uervi# in our Caſe. 


It's ſaid by my Bꝛother Twiſden: Although the Wire departs 


from her Þusband, pet the continues his Wife, and ſhe ought 


not to ſtarve. If a Woman be of fo haughty a Stomach, that 
dhe will chuſe to ffarve, rather than ſubmit, and be reconciled 
to her Þusband, let her take her own Choice. The Law is in 


no Default, which doth not p2ovide fo2 ſuch a Wife, It a Man 


be taken in Execution, and lie in P2iſon fo2 Debt, neither the 


"Plaintiff, at whoſe Suit be is arrefted, no2 the Sheriff who 


took him, is bound to'find him Meat, Dink 02 Clothes; but 


he muſt live on his own, oz on the Charity of others; and 

ff no Man will relieve him, let him die in the Name of God, 

_ ſays the Law; Plow. 68. Dive and Manningham : So ſay J; if 

_ CG. Lit. 295. g (Uoman who. can have no Goods of her own to live on, will 


depart from her Pusband againſt his Til, and will not ſubmit 
her ſelf” unto Him, let her lte on Charity, oz ſtarve in the 


- Name of God; fo? in ſuch Caſe the Law ſays, ber evil Demea- 


nout bzought it upon ber, and her Death ought to be iniputed 
to her dn Wilfulneſs. As to my Brother 'Tyrrel's Obje#ton, 
it were frrange ff. our Law, which gives Relief in all Caſes, 
ſhould fend a Woman unto another Law 9: Court to ſeek Re- 
medy to have Maintenance. J ankwer. It's not ſending the 


(tte to another Law, but leaving the Cafe to its pꝛoper Ju- 
_ risdiftion ; the Cate being ok Ecelefaſtical Conuſance, Is it 


any 


o "= - — »- . 
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any Strangeneſs oꝛ Diſparagement. to the Common Pleas, to 
ſend a Cut-pnrſe, oz other Felon taken in the Court, to the 
King's Bench to be indicted? Oz to the King's Bench, to ſend 
a Moman to the Common Pleas to recover her Dower? Why 
is it mo2e ſtrange fo2 the Common Law to ſend a Woman to 
the D2dinary to determine Differences betwirt her and her Pul⸗ 
band touching Matters of Matrimonp, than fo2 our Courts 
at Common Law to wzite unto the Dxainary to certify Loyal- 
ty of Marriage, Baſtardy, 02 the like, where 'Jfſue is joinen 
on theſe Points in the King's Courts? Fo? although the Pꝛo⸗ 
ceeding and Pꝛoceſs in the Eccleſiaſtical Courts be in the 
Names of the Biſhops, yet theſe Courts are the King's 
Courts, and the Law by which they pꝛoceed is the King's 
Law: -5 Rep. 39. Caudric's Caſe, But the Reaſon in both 
Caſes is, quia hujuſmodi cauſe cognitio ad forum ſpectat Ec- 


clefiaſticum. 30 H. 6. b. Old Book of Entries 288. actcozding 


to that of: Bracton, lib. 3. fo. 107. Stanndf. 55. Sunt caſus ſpiri- 
tuales in quibus judex fecularis non habet cognitionem neque 


executionem, quia non habet coercionem: In his enim caſibus 


ſpectat oognitio ad judices eccleſiaſticos qui regunt & defendunt 
facerdotium. pereunto agrees Cawdric's Cale, 5 Rep. 9. As 
in tempozal Cauſes, the Ring by the Mouth of his Judges 
in his Courts of Juſtice, determines them by the tempozal 
Law; do in Cauſes Eccleſiaſtical and Spiritual (the Conu- 
,fance whereof: belongs not to the Common Law) they are 
decided and determined by the Eccleſiaſtical Judges, accozding 
to the King's Eccleſiaſfical-Laws ,- and that Cauſes of Batrt- 
-mony, and the Differences between Pusband and Mike touch 
ing Alimony, 02 Maintenance fo2 the Mike (which are depen⸗ 
vant upon, oz incident unto Matrimony) are all of Eccle⸗ 


* ſtaftfcal,” and nat of ſecular Conuſance, fs evident by the 


"Books and Authozities of our Laws, De cauſa teſtamentaria 
ſicut nec de cauſa matrimoniali, curia regia ſe non intromittat, ſed 
in foro eecleſiaſtico debet placitum terminari. Bratton, lib. 2: 
cap. 20. fo. 7. All eauſes teſtamentary, and Cauſes of Matri⸗ 
monp, by the Laws and Cuſtoms ot the Realm, do belong to 
the ſpiritual: Jurisdiktion. 24 H. 8c. 2. 


9 1 
The Mods ot the Writ: of Prohibition granted in tuch 


: \Caſes are, Placita de catallis, & debitis que ſunt de teſtamento 
vel matrimonio; ſpectant ad forum eccleſiaſticum. In à Suit 
- commented by a'Woman againſt her husband befoze the Com- 

miſnoners foz Eccleſtactical Cauſes-fo2 Alimonp, a. Pꝛohibi⸗ 
VL b © « Mm PR _ 
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Fide Bro. Ex- 
commengement. the Law of England; and it is a Gzound in the Law of 


tlon was payed and granted, becauſe it is a Suit moperty to 
be bzonght and pꝛoſecuted befoze the Oꝛdinary. In which, if 
the Party find himſelf grieved, he may have Relief by Appeal 
unto the ſuperio2 Court, and that he cannot have upon a 
Sentence given in the Þigh Commiſſion-Court.. 1 Cro. 220. 
Drake's Caſe, b 

But tis objedted by my Bꝛothers Tyrrell and Twiſden, That | 
the Remedy in the Eecleſiaſtſcal Court is not ſufficient: Foz 
if the pusband will not obey the Sentence of the O1dinary, 
it is but Ercommunſcation koz his Contumacp, and that will 
neither feed no2 cloath the ite. Are the Eenlures of the 
holy Bother the Church, grown of ſo little Account with us, 
02 the Separation, a communione fidelium, become ſo contemp- 
tible, as to be flighted, with but Excommunication Path our 
Law p2ovided any Remedy fo penal, oz can it give any Judg- 
ment do kearkul as this? UMlith us the Rule is, committitur 
| Mareſcal' 02 Priſon' de Fleet. There the Sentence is, tradi- 
tur Satanæ, which Judgment is moze penal. Take him Gaoler 
till he pay the Debt, o2 take him Devil till he obey the 
Church. And yet their Judgment is warranted by the Rule 
of St. Paul, Whom 1 have delivered unto Satan, 1 Cor. 5. 5. 
whereupon the Comment ſays, Anathema ab ipſo Chriſti cor- 

pore. (quod eſt Eccleſia) recidit. Cauſa 3. queſt. 4. Cum Egell 
. N and allo, Nullus cum excommunicatis in oratione aut 
_ Cibo aut potu, aut efculo communicet, nec ave eis dicat. Cauſa, 

2. queſt, 3. Can. excommunicat* Bratton, lib. 5. cap. 23. fo. 41. 
Is much fs ſaid by our Law, and it 18 to the ta Effet, 
Excommunicato interdicitur omnis actus legitimus, ita quod agere 
non poteſt, nee aliquem convenire cum ipſo, nec orare, nec loqui, 
nec palam, nec abſcondite veſci licet. 


The ſecond Gꝛound of the Law of Excommunication, is 


<=. 


England, That he which fs accurſed ſhall not maintain any 
Akon, Doct. & Stud. 11. Mhere a Ban is excommunicated 
by the Law of the Church, if he ſue any Afton, real 02 pet- 
ſonal, the Tenant oz Defendant may plead, That he is ex⸗ 
communicated, and demand Judgment, ik he ſhall be ancwered. 
Lit. 201. The Sentence is ſet fo2th at-large in the old Sta- 
tute Book of Magna Charta, and fs fntituled, Sententia lata 
ſuper chartas, namely, Authoritate Dei patris omnipotentis & filii 
& ſpiritus ſancti excommunicamus, anathematizamus, & a limini- 
bus ſanctæ matris eccleſiz {equeſtramus omnes illos, & c. 12 H. 3. 


0. 146, 
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fo. 146. pe which by the Renunctation. is rightfully cut off 
from the Unity of the Church, and ercommunicate, ought 
to be taken by the whole Wultitude as a Heathen and a Pub- 
lican, until he be openly reconciled by Penance, Act. 33. con- 
firm per 13 Eliz. cap. And this is gtounded on the Rule of 
our bleſſed Saviour, Dic Eccleſiz ; and if he negle& to hear 
the Church, let him be as an Heathen and Pablican. Matt. 18: 
17. Shall a Pan be accurſed, barred of the Company oz 
Society of Chaiſtians, cut off from the Body of Chaiſt, ac⸗ 
counted as a Heathen and Publican, foz not allowing Main⸗ 
tenance to his Mike, when the Church enjofns him ſo to do; 
and ſhall not this be accounted a ſuffictent Remedy fo2 the 
Mike? IJ fear it is the Want of Religion, and due Credence 
to the Cenſures of the Church, which occaſions this Objec⸗ 
tion, rather than real Want of ſuffictent Remedy in Law fo2 
her Relief. 4 Þ IS AY. 
The laſt Matter to be anſwered, is rather the Opinion of 
my Bzothers Twiſden and Tyrrell in their Arguments, than 
an Dbjettion in this Caſe; namely, Ik an Aﬀton upon the Caſe 
doth not lie againſt the Þusband upon the Contra# of the 
Wife fo2 neceſſary Apparel, pet an Action of Trover and 
Converſion doth lie againft him fo2 the Stuff, and ſo one 
woy oz other the wusband muſt pay the Reckoning. It the if 
Law ſhould be ſo, it were a Converſion with a Mitnels; fo2 i; 
then the Þugband ſhould ſeem to be ſub poteſtate fminæ: e 0 
might gloꝛy in the Moꝛds of St. Paul, I would have you know, 
That the Head of the Woman is the Man. But if the -Uife 
ſhall ſet his Cap, oz lay his Þeadſhip in the Gaol, it ſhall not 
be in the Power of the Þugband to p2zevent oz avoid it. 
One Kind of Divozce between Þugband and Wife is, when 7:4 : 7, i 
Ation of Treſpaſs is bzought againſt them, and the Þusband __ U 
only appears, and P2oceſs iſſue out againſt the Mike, until , * 
the be walved and outlawed, ſhe can never purchaſe her Par- —_ 
don, oz reverſe the Dutlaw2y, unleſs the wusband will ap- 1 
pear; ſo that if the pusband pleaſe he is divozced, 14 H. 6. (1 
14. a. Ik the Wife be outlawed by erroneous P2oceſs, and c / . . 1 
the Husband will not bzing a Writ of Erroz, he may by this 44+ 445. 
Map be rid of a Shzew, and that doth countervail a Divozce. 
I 4 | F n 
By theſe Books it appears, That the Law puts a Power in 
the Pusband to be rid of his Mike, and provides a Remedy to 
tame a Shzew; but J never heard'befoze, That the Law hath 
left it in the Power of the like to do ſo by her Þugband 12 
W's Meads . 2 g 
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| | Ido not remember. hat wp Byorhers div vouth ay Authotty, 
| 5 92: give any Reaſon fo2 Maintenance of FT Opinions; 95 
f therefoze J may with Freedom deny the Law to be as they 


have ſaid; Beſides, the Nature of an Aﬀton of .Trover p2oves 
that it lies not in this Cale. The Count is, That the Platn- 
tiff was poſſeſſed of ſuch Goods, (and names them) as ok bis 
own p2oper Goods, and- caſually loſt them; that the Goods 
came to the Defendant's Þands bp finding, pet he knowing 
them to belong to the Plaintiff, refuſeth to deliver them to 
him, but hath converted them to his own Uſe; ſo that an Ac⸗ 
tion is grounded upon a CUrong-ſuppoſed to be done by the 
Defkendant, in converting the Goods of the Plaintif know- 
ingly to his own Uſe, againſt the TH of the Plaintiff; And 
that is the Reaſon why"the- Plaintiff in that Aﬀton, muſt 
p2ove a Demand of the Goods, and an adual Converſion by 

the Defendant, oz elſe he fails in the Aion, Th 
In an Afton of the Caſe, koz that the Defendant did find 

the Goods of the Plaintiff, and delivered them to Perſons 

unknown, Non deliberavit modo & forma is no Plea, without 

faping Not guilty, where the Thing reſts in Fealance: And if 
the Action be, That the Plaintif- was poſſeſſed, ut de bonis 
-propriis, and the Defendant did find and convert them to his 
olun Uſe, it is no Plea, That the Plaintiff was not pol⸗ 
ſeſſed, ut de bonis propriis, but he muſt plead Not guilty to the 

: BDigdemeanoz, and give the other Batter in Evidence. | 33 

H. 8. & Mar. Bro. Action ſur le CaſmmgagJ. | 

An ͤTrover the Plaintiff declares,. That he was poſſeſſed of 
i duch Goods, and caſhally loſt them, and the Defendant found 
27. 88. them, and converted them to his own Uſe; the Dekendant 
| - * © Did plead, That the Plaintiff div gage the Goods unto hin 
fo; 101. and that he detained the Goods fo2 101. this is no 
Plea; but he ought to.plead Not guilty, and give this Matter 

in Evidence, fo2 the: Action doth ſuppoſe a Wrong, which 

the Defendant ought. to anfiver.. 4 E. 6. Action ſur le 
Caſe 113. What Wrong is done to the Plaintiff in out Caſe, 
when be himſeit ſells and delivers the Goods? It is not 
like the Caſe where two Men, by mutual Content, wzeſtle or 

plap at Football together: Mili an Ackion of Aſſault and Bat- 

derp lie fo2 the one againſt the other, when the Ai is done by 
their mutual Agreement befoze Þand? Put the Caſe of Sale 
made to a Man upon Credit, and che Gender pzonnuced to pay 

fo2 the Goods at Michaelmas, but fails to pay the Money ac- 

Shag. os doping, 
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coꝛdingly, thall the Salefman have Trover againſt the Uendee, 
beraufe de pays not the Honey at the Day? And will the Sale 
to this Feme Covert after the Caſe, oz the Law, as to the 
Akon? Jt is true, That fo2 a Converſion by the Moman be- 
foe: Coverture, oz by the ite during the Coverture, an 
Aﬀion of Trover lies againſt the Husband end Wife; but this 
is fo2-a Converſion by Wrong, when ſhe takes the Goods, and 
converts them againft the Will of the Owner: 1 Cro. 10. 
254. Remis and Humfrey's Cale: As in Cafe where a Man 
comes to buy Goods, and offers x01. foz them, and the Owner 
agrees to accept the Money, whereupon the Buyer takes the 
Goods: away without Payment oz Delfvery by the Owner; 
there an Action of Treſpaſs oz Trover lies, notwithſtanding 
the Bargain: 2 H. 7. 6. Otherwiſe, it is if they agree upon 
a Pꝛice, and the Gendoz takes the Uendee's WMozd fo2 Pay- 
ment, and delivers the Goods unto him; there the Uendo? is 
put to his Action foz the Monep upon the Contraf, and ſhall 
not bzing Trover fo2 the Goods, 14 H. 8.22. 
„I an Infant gives oz ſells Goods, and delivers them with lehnte, 
dis own Hand, he ſhall have no Acton of Treſpaſs againſt the *. 
Donee- oz Uendee, by reaſon of the Delivery : 21 H. 7. 39. 49%. 
26 H. 8. 2. But if an Infant give oz ſell Goods, and the Gen. , 51 
dee o: Donee takes them by Fo2ce of the Gift 02 Sale, the 2 25. 

Infant may have an Action of Treſpaſs againſt him. So in 
our Cafe: I a Feme Covert takes Mares of a Shop-keeper 
. againſt his Caf, upon Pzetence of buying them, an Adlon 
Hes again the Dusband; but if the Owner ſell the Goods to 

the TUife upon Truff, and deltvers the Goods unto her, he 
hall not have an Ackion of Treſpaſs againſt the Pusband, by 
reaſon of this Delivery. Jf a Man take my Mike and cloath + On: $64- 
her, this amounts unto a Gift of the Apparel unto her: 11 2 
H. 4. 83. And J may take my Wife with the Apparel, and no 
Acklon lies againſt me: By the ſame Reaſon, when a Man de⸗ 
livers Stuff, oz other Mares to my Wife, knowing her to be 
a Feme Covert, to make Apparel, without my Pꝛivity oz Al- 
towance, this ſhall be conſtrued to be a Gift of the Stuff unto _ - 
her, and J wa not be charged in any Action fo2 it: Beſides, 
_confiver the Inconventencies which will follow, ik an Action of 
CTrover ſhould be againſt the Pusband; fo2 then the Husband 
hall de barred of all thoſe Delps which my Bꝛothers, (who 
maintain that Dpinton) have allowed unto him, and have 

made Keaſons, fo2 which an Action of the Caſe ſhould lie 

Vol. I. | OG againſt 
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neſs of Things, with relation to the Degree of the 


againſt him on the Contract; namely, the Jurozs are tu exa· 
mine and ſet the Pzice 02 Ualue, and the Necefit wn Fit- 
usband, 
whereby Care is taken, that the pusband have no Wrong ww 
fo2 in an Aﬀion ok Trover, the Jury cannot examine any ot 
thoſe Matters; but are to enquire only of the P2operty of 


the Plaintiff, and the Converſion by the Defendant, and to 


give Damages accozding to the Ualue of the Goods: And ſo 
it ſhall be in the Power of the Wife to take up what che plea⸗ 
ſeth, and to have what ſhe liſts, without Reference unto the 
Degree oz Reſpef to the Eſtate of her Wusband, and he ſhall. 
be charged with it Nolens volens. hh kn 2 4 

It is objecten, That the Jury is to judge what is fit fo2-the. 
Wife's Degree, that they are truſted with the Reaſonableneſs. 
of the Pꝛice, and are to examine the Ualue; and allo the Ne- 
ceflity of the Things oꝛ Apparel. Alas, pooz Man; What a 


- Juvicature is ſet up here to decide the pzivate Difference be⸗ 


* Gown, and a Sattin Petticoat, and the Husband thinks Mo⸗ 


tween Dusband and Mie? The Mike will have a _Uelvet 


hair, oz Farendon fo2 a Gown, and watered Tabby fo2 a Pet⸗ 


ticoat, is as faſhionable, and-fitter-fo2 his Quality: The Þuſ- 


band ſays, That a plain Lawn Gozget of 108. pleaſeth him, 

and ſuits-beſt with his Condition; the Mitte will have a Flan- 
ders Lace, o Point-Handkerchief of 40 l. and takes it up at 
the Exchange. A Jury of Mercers, Silkmen, Sempfters and 
Exchange⸗men, are very excellent, and very indifferent Judges 
to decide this Cotitroverſy: It is not fo2 their Avail and Sup- 
po2t to be againſt the Mike, that they map put off their-bzaived 
Wares to the Mite upon Truft, at their olun Pꝛice, and then 

. ſue the Pugsband fo2 the Boney. Are not a Jurp ok Dꝛa⸗ 

pers and Pilliners bound to favour the Percer oz Exchange⸗ 

men to Day, that they may do the lie fo2 them to Moꝛrow? 


And beſides, .What Matter of Fact (and of that only the 


Law hath made Juro2s the Judges) is there in the Fitneſs of 
the Commodities, with Reference tothe Degree ot the Hul⸗ 
band? And, Whether this oz that Thing be the moſt neceſſary 
| fo2 the Wife ? The Matter of Fatt is, to-find, That the (life 

wanted neceſſary Apparel, and that ſhe. bought ſuch and fuch - 


Wares of the Plaintiff, at ſuch a Pzice, to cloath-herſelf; and 


leaves the Fitneſs of the one, and the Reaſonableneſs of the 
other, to the Court; fo2 that is Batter of Law, whereof-the 
Jurozs have no Conuſance. Leffee foz Life of a Ka, eds 
19 955 1. teat. 3 
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Goods therein, makes his Erecutoss, and dies; whoſoever 


hath the Douſe after his Death, yet his Erecuto2s ſhall, have 
free Entry, Egreſs and Regrels to carry their Teſtatoz's 
Goods out ok the Youſe by reaſonable Time: Lit. 69. And 
this reaſonable Time ſhall be adjudged by the Diſcretion of the 
Juſtices befaze whom the Cauſe depends, upon the true State 
of the Matter, and not by the Jury: Co. ſuper Littleton 56. b. 
So it is in caſe of Fines .fo2 Admittance, Cuſtoms and Ser⸗ 
vices, ik the Queſtion be, Mhether the ſame be reaſonable, 

02 not? Foz Reaſonableneſs belongs to the Knowledge ok the 
Lam: 4 Rep. 27. Hubart's Caſe. Leſſee fo: Life makes a 
Leaſe fo2 Pears, and dies within the Term; in an Adtion of 
Treſpaſs bꝛought by the firſt Leſſo2 againſt the Lefſee fo2 Pears, 
be ought by this Plea to ſet fozth what Day his Leſſo2 died, and 
at what Place, where the Land lies, and at what Day he did 
leave the Poſſeſſion ; and ſo leave it to the Oiſcretign of the 
Court, Whether he did quit the Poſſeſſion in reaſonable Time, 


11 C. 44. 


02 not ? 22 E. 4. 18. Soinor's Caſe. . TheFitneſs oz Neceſ: | 


ſity of Apparel, and the Reaſonableneſs of the Pꝛice, ſhall be 
judged by the. Court, upon the Circumſtance of the Patter, 
as the ſame appears by the Pleadings, oz is found by the 
Jury ; but the Jurozs are not Judges thereof. Again, there 
is a twofold Neceſſity, Neceſlitas ſimplex, vel abſoluta, and 
 Neceſſitas qualificata, vel convenientiæ; of a ſimple and abſolute 

 Necellity-in the Caſe of Apparel 02 Food fo2 a Feme Covert, 
the Law of the Land takes-Notice, and p2ovides Remedy fo2 


_ the Mike, if the Husband refuſe oz neglet to da it. But ik 


it be only Neceſlitas convenientiæ, whether this oz that Apparel, 


this oz that Meat oz Dink be moſt neceſſary, oz convenient 


fo2. any Wife, the Law makes no Perſon Judge thereof, but 
the Bugband 'bimſelf: and in thoſe. Caſes no Dan is to put 
his and between the Bone and the Fleſh. - 


A will conclude the general Queſtion, oz firſt Point, with - 


the Judgment of Sir Thomas Smith, in his Bock of the Com- 
monwealth of Eug/and, lib. 1. cap. 11. fol. 23. The naturaleſt, 


and firſt, Conjunction of two towards the making a further 
Society of Continusnce, is of the Husband and Wife, each 9 


having Care of the Family, the Man to get, to travel Abroad, 
to defend. the Wife to ſave, to ſtay at Home, and diſtribute 
that Which is gotten for the Nurture of the Children and Fa- 
mily, is the firſt and moſt natural but primate, Apparence of 
one of the beſt Kind of Commonwealths, where not one al- 
Ways, but ſometime, and in ſome Things, another a 
Rule: 


by, 


— — — — 
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i Rule; which to maintain, God hath given the Man greater Wit, 
better Strength, better Courage to compel the Woman to obey, 
by Reaſon or Force; and to the Woman Beauty, fair Counte- 
nance, and ſweet Words to make the Man obey her again for 
| | Love. Thus each obeyeth and commandeth the other, and they 
fl | two together rule the Houſe, ſo long as they remain together in 
* one. J wiſh, with all my Heart, That the Women of this 
H Age would learn thus to obey, and thus to command their 
_ Pusbands: So will they want fo2 nothing that is fit, and 
M theſe kind of Fleſh-flies ſhall not ſuck up oz Devour their pul⸗ 
1 | bands Eſtates by illegal Tricks. et 
Jam come now to this particular Caſe, as it ſtands befo2e 
us on this Recozd. Admit that the Þugband were chargeable 
by Law by the Contract of his Wife, yet Judgment ought to 
3 be given againſt the Plaintiff, upon this Declaration, as this 
F | -  Qerdii# is found. _ i A Sip als woe 
C Firſt, The Declaration is, That the Defendant was in⸗ 
| debted to the Plaintiff in 901. fo: Mares and Merchandizes, 
: by the Platntiff to him befoze that Time ſold and delivered ; 
| and the Uerdi# finds, That the Mares were not ſold and de⸗ 
livered to the Defendant; but the ſame were ſold to his CUife 
without his Pzivity oz Conſent. So it appears, That the 
| Plaintiff hath miſtaken his Action upon the Caſe, fo; Mares 
| Cold unto him, and ought to have declared ſpecially, accowing 
to the Truth of his Caſe, fo2 Wares ſold to his Cife fo2 ne- 
. cefſary Apparel. In an Kation of Battery againſt the Þugband 
and Mike, the Plaintiff counted that they both did aſſault and 
beat him. Upon Not guilty pleaded, the Jury found, That 
the Wife alone did make the Aſſault, and not the Þugband : 
Yelv. 106. Darcy and Denier's Caſe, And the Uerviit was 
againſt the Plaintiff, becauſe now the Plaintiff's Ackion ap⸗ 
peared to be falſe; fo2 the Þusband ought not to be joined, 
but fo2 9 - and there is a ſpecfal Action koz the 
Plaintiff in that ale: So this Gterdic Is againſt the Caſe, 
becauſe it appears, That the Action brought by him is kalle. 
and that he ought to have bzought another Aﬀfon' upon the 
ſpecial Matter of his Caſe, if any ſuch Law lie fo2 him. 
Secondly, The Jury find, That the Defendant's Wife de⸗ 
parted from him againſt His CUill, and lived from him; and 
that the Defendant, bekoze the Mares were ſold to his Mike, 
did fozbid the Plaintiff to truſt his Wife with any Mares. 
And that the Plaintiff, contrary to his Pꝛohibition, did — 
| 4 | an 
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and deliver thoſe Wares to the wife upon Credit, and I con- 
ceive, That this P2ohibition doth ſo far bar, 02 bind the 


Plaintiff, that he ſhall never have any Action againſt the De- 


fendant fo2 Mares ſold and delivered to his Mike, after he 


was p2obibited by the Þugband, It is agreed by all, That a 


Feme Covert cannot generally make any Contract, which ſhall 
charge 02 diſcharge her Þusband, without the Authozity oz 
Conſent ok the Þusband, pꝛecedent oz ſubſequent : So that 
the Authozity oz Conſent of the Þusband is the Foundation 
os G20und which makes the Contra#-good againſt him: But 
when the Husband kozbids a particular Perſon to truſt his 
CAife,- this P2obibition is an abſolute Revocation oz Coun⸗ 
termand, as to the Perſon, ok the general Authozity which 
the-CUife had bekoze, and puts him in the ſame Plight, as if 
the Wife had never any-Authozity given her. 

It is-ſaid_ by my Bzothers Twiſden and Tyrrell, That the 
Pꝛohibition of the pusband is votd.; fo2 (ſays Tyrrel) the 
Pushand is bound to maintain His Wife, notwithſtanding her 
* 17 krom him, and therefo2e he cannot Poohibit others 
to Do : 

And IJ wiſden ſays, It is a Right veſted in her by the Law, 
and therefoze the Pꝛohibition of the Þusband ſhall not deveſt, 
02 take it away from her. 

J have already anſwered and diſp2oved theſe Reaſons, on 
which they ground their Opinions, and will not repeat them 
here again: But admit that the Þusband were by Law bound 
to maintain his Mike, notwithſtanding her Departure from 
him against his Will; and that the Law doth give her, oz 
eſt a Right in the Mike to bind 02 charge the Yusband by 
her Contrack fo2-necefſary Apparel; will this be a good Con- 

ſequence thereupon, Therefoze the Þusband cannot koꝛbid this 
0 that particular Perſon to truſt his Mike: 

A Man mates a Fegffment in Fee, upon Condition that 
the Feoffee chall not Alten, this Condition is vold: Litt. Se&. 

360. (Were it not a ſtrange Concluſion to ſay thereupon, It 
a 28 makes a Feoffment in Fee, upon Condition that the 
* wall aut alien to J. S. that this Condition is like- 

void: ann 

The Reaſon gwen by Littleton, Why the Condition is 
voin in the foumer, and not in the latter Part of this ſecond 

Sth O o Caſe, 
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Caſe, is applicable Wa. our Cale; — The Condition in 
the firſt Caſe ouſts the Feoffee of all the Power which the 
Law gives unto him, which ſhould be agatnſt-Reaſon, and 
therefoze the ſame fs void ; but in the latter Caſe the Condi- 
tion doth not take away all the Power of aliening from the 
1 Feoffee; and therefo2e it is good: So in our Cale, if the 
fl P2ohibition were ſo general, That the life were thereby dil⸗ 
= abled altogether to cloath herſelf, peradventure it might de 
1 reaſonable to ſay, That the Prohibition was vold; but it be⸗ 
4 1 ing a Keſtriction only to ane particular Perſon, theve is no 
1 411 Colour to ſay, That it is not good. 
It is true, (as my Bother Tyrrell ſays) that 7 cannot dif. 
| charge others to deal with my Mike, although J may fozbiy 
I mp Wife to deal with them; but it follows not thereupon, 
30 but that my Pꝛohlbition to a particular Perſon doth make his 
| | dealing with, oz truſting my CUife, to be at his own Peril, 
0 ſo that he ſhall not charge me thereby in an Action; as in caſe 
; of a Servant, who buys Pꝛovlſion fox my Houſhold by my 
. | Allowance: N J kfozbid a Butcher, oz other Uitualler, to ſell 
| 
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to my Servant without ready Money, and he delivers Meat 
to my Servant afterwards upon Truft, it is at dis Peril; he 
ö ſhall have no Aﬀion againſt me koz it. | 
1 It appears not by this Declaration 02 Uervie, That the 
jt Defendant's Mike did want Apparel, That che ever deſired 
. he Þusband to ſupply her therewith, That he refuſed to allow 
r what was fit, That the Mares ſold to her by the Plain⸗ 
tiff were fo? neceſſary Apparel, o2 of what — 02 Dꝛice 
the Mares were; lo that the Court may judge of the Neceſ- 
ſity oꝛ Fitneſs thereof: But only, That the Plaintiff did ſell 
and deliver upon Credit divers st the Wares mentioned in 
the Declaration, unto the Mike (whereas none are mentioned 
therein) fo2 43 l. that this was a reaſonable Püce koz theſe 
Mares, and the ſame Mares were necefſary fo? her, ſuit⸗ 
a able to the Degree of Her Husband; and Ho theſe Reaſous 
| the Defenvant- ought to have Nr in this particular 
4 2 the Plaintiff, - be the Law what it will in 
neral. 
J will: conclude all, as the ſeven Pꝛinces of Perſia (who 
knew Law and Judgments) did, in the Cale of Queen Vaſthi, 
Efther Cap. 1. ver. 16, Ge. This Deed that this Nath 
. at 
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hath done, in en from her Husband — his Will, and 
taking of Cloaths upon Truſt, contrary to his Prohibition, ſhall 
come ** to all Women; and if it ſhall be repeated that her 


Husband (by the Opinion of the Judges) muſt pay for the 


Wares which ſhe ſo took up, whilſt ſhe lived from him him, then 


ſhall their Husbands be deſpiſed in their Eyes. But when it ſhall 
be known th the Realm, That the Law doth not charge 
the Husband in this Caſe, all the Wives ſhall give to their Huſ- 
bands Honour, both great and ſmall. 


Judgment tos the "Defendant, Tyrrel, Tilden and Mallet 
. . 
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"I Je Earl of Shafisbury's Caſe. 


E was b2ought to the Bar upon the Return of an 
Habeas Corpus, directed to the Conſtable of the 
Tower of London. The Effeſt of the Return was, 

; That Anthony, Earl of Shaftsbury, in the TUrit 

mentioned, was committed to the Tower of London, 16 Feb. 
1676. by Qirtue of an Ozder of the Lozds Spiritual and 

Tempozal in Parliament aſſembled; The Teno2 of which 
Ozder followeth in theſe Mozds: Ordered by the Lords Spiri- 
tual and Temporal in Parliament aſſembled, That the Conſtable 
of His Majeſty's Tozzer of London, his Deputy or Deputies, ſhall 
receive the Bodies of James Earl of Salisbury, Anthony Earl of 

Shaftsbury, and Philip Lord Wharton, Members of this Houſe, 
and keep them in ſafe Cuſtody within the ſaid Toer, during 
His Majeſty's Pleaſure, and the Pleaſure of this Houſe, for their 
high Contempt committed againſt this Houſe: And this ſhall be 
a ſufficient Warrant on that Behalf. | 

To the Conſtable, Gc. John Browne, Cler Parl. 


The Earl of Shaftsbury's Counſel pꝛaped, That the Re- 
turn might be filed, and it was ſo; and Friday following ap- 
pointed fo2 the debating of the Sufficiency of the Return; 
in the mean Time, Direfions were given to his Counſel, 
C2/. temp. V. tu attend the Judges and the Attozney General, with their 
3 % 5% Exceptions to the Return; and my Lozd was remanded till 
Fix. G. 111, that Day: And it was ſaid, That though the Return was 
mw filed, the Court could remand oz commit him to the Marchal 
be. nat their Eledlon. 
2 Ld. R-yn. And on Friday the Earl was brought into Court again, 
759, 799% and his Counſel argued the Jnſufficiency of the Return. 
3 Yms. 154. Williams ſaid, That this Cauſe was of great Conſequence, 
1 Barzes 143, in regard the King was touched in his Pzerogative, the 
196, 970; Subjeit 
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Subjeck in his Liberty, and this Court in its Jurfsdic- 
tion. f 


The Cauſe of his Commitment (which is returned) is not 


ſufficient, fo2 the general Allegation, of high Contempts, is 
too uncertain; fo2 the Court cannot judge of the Contempt, 
ik it doth not appear in what Ac it is. Secondly, Jt is not 
ſhewed where the Contempt was committed, and in Favour 
of Liberty it ſhall be intended they were committed out of the 
Þouſe of Peers. Thirdly, The Time is uncertain, ſo that 
peradventure it was befoze the laſt Aﬀ of general Pardon. 
1 Roll. 192, 193. and 219. Ruſlell's Caſe. Fourthly, Jt doth 
not appear whether this Commitment were on a Convition, 
02 an Accuſation only; it cannot be denied, but that the Re- 
turn of ſuch Commitment by any other Court, would be too 
general and uncertain. Moore 839. Aſtwick was bailed on a 
Return, Quod commiſſus fuit per mandatum MN. Bacon, Mil. 
Domini Cuſtodis magni ſigilli Augliæ, virtute cujuſdam con- 
tempt. in curia Cancellariz fact.; and in that Book it appears, 


That divers other Perſons were bailed on ſuch general Re- Yide are 119. 
turns; and the Caſes have been lately affirmed in Buſhel's Caſe ? 147, '54- 


repozted by the Lozd Chief Juſtice Vaughan, where it is er- ws 


pꝛelly ſaid, That on ſuch Commitment and Returns, being 
too general and uncertain, the Court cannot believe in an 
implicite Manner, that in Truth the Commitment was fo2 
Cauſes particular and ſufficient. Vaughan's Rep. 14. accord. 
2 Inſt. 52, 53, 55, and 1 Roll. 218. And the Commitment of 
the Juro2s was fo2 acquitting Pen and Mead, contra plenam 


& manifeſtam evidentiam ; and it was reſolved to be too ge⸗ 


neral, fo2 the Evidence ought to appear as certain to the 


Judge of the Return, as it appeared befoze the Judge autho- 
rized to commit: Ruſſell's Caſe 137. Now this Commitment 72: Bee 


(being by the Þouſe of Peers) will make no Difference : Foz Farliameor- 
in all Caſes where a Batter comes in Judgment befoze this 337 


Court, let the Queſtion be of what Nature it will, the Court 
is obliged: to declare the Law, and that without Oiſtinitton, 


whether the Mueſtion began in Parliament o2 no. In the Caſe v. 111. 


of Sir George Binion in C. B. there was a long Debate, Whe- %. 20. 


ther an Oziginal might be filed againſt a Member of Parlia⸗ 


it being during the Seſſions of Parliament, the Determina⸗ 
tion of the Queſtion did belong to the Parliament. But it 
was reſolved, an Oziginal might be filed; and Bridgwan 


F Vor. I. Þ P | then 


1 Pryn. Parl. 
Writs, 8 
ment, during the Time of Pzivilege? And it was urged, That 515. T 
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then being Chief Juſtice, ſaid, That the Court was obliged 
to declare the Law in all Caſes that come in Judgment bekoze 
them. Hill. 24 E. 4. Rot. 4. 7. and 10. in Scacc. in Debt by 
Rivers cerſus Couſin. Che Defendant pleads, Pe was a Ser⸗ 
vant to a Member of Parliament, and ideo capi ſeu arreſt. 
non debet; and the Plaintiff pꝛays Judgment; and quia vi- 
detur Baronibus quod tale habetur privilegium quod magnates, 
&c. & eorum familiares capt ſeu arreſtari non debent ; ſed nullum 


| habetur privilegium quod non debent implacitari : Ideo reſpon- 


deat ouſter. So in Treymiard's Caſe, a Mueſtion of Pzivi⸗ 


lege was determined in this Court: Dyer 60. Jn the 14 E. 3. 


in the Caſe of Sir John and Sir Geoffrey Staunton, (which 
was cited in the Cale of the Earl of Clarendon, and is en⸗ 
tred in the Lows Journals) an Action of Maſte depended be⸗ 
tween them in the Common Pleas, and the Court was di- 
vided, and the Reco2d was certified into the Houſe of Parlia⸗ 
ment, and they gave Direftion that the Judgment ſhould be 


entred fo2 the Plaintiff. Afterwards, in a Writ of Erroz 


bzought in this Court, that Judgment was reverſed notwith- 
ſtanding the Dbjettion, That it was given by Ozder of the 
Houſe of Lozds; fo2 the Court was obliged to pꝛoceed acco2- 
ding to the Law in a Matter which was befoze them in Point 


ok Judgment. 


8 Co. 20. 6. 


The Conſtruition of all Acks of Parliament is given to the 
Courts at Weſtminſter. And accozdingly they have adjudged” 
of the Ualidity of Ads of Parliament, They have ſearched 
the Rolls of Parliament: Hob. 109. Loꝛd Hudſon's Caſe; They 
have determined whether the Journals be a Recozd: Hob. 110. 
Ulhen a Point comes befoze them in Judgment, they are not 
fozecloſed by any Att of the Lozds. Ik it appears, That an Ac 
of Parliament was made by the King and Lo2ds, without 
the Commons, that is Felo de ſe, and the Courts of Weſt- 
minſter do adjudge it void. 4 H. 7. 18. Hob. 111. And accoz- 
dingly they ought to do. Ik this Return contains in it that 
which is fatal to it ſelf, it muſt ſtand oz fall thereby. It hath 
been a Queſtion often reſolved in this Court, When a Writ of 
Erro in Parliament ſhall be a Superſedeas 3 And this Court 
hath determined what ſhall be ſaid to be a Seſſion of -Parlia- 
ment. 1 Roll. 29. And if the Law were otherwiſe, there would 
be a. Failure of Juſtice, Ik the Parliament were diſſolved, 


there can be no Mueſtion, but the Pꝛiſoner ſhould be dil⸗ 


charged on a Habeas Corpus; and yet then the Court muſt era- 
mine FF Cauſe of his Commitment: And by Conſequence a 
I Datter 


— — 
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Matter Parliamentary. And the Court may now have 8 
nilance of the Matter as clearly as when the Parliament is 
diſſolved. The Party would be without Remedy fo2 his Li- 
berty, ik he could not find it here; fo2 it is not ſufficient foz 
him to p2ocure the Lozds to determine their Pleaſure fo2 his 
Impziſonment; fo2 befoze his Enlargement he muſt obtain the 
Plealure of the King to be determined, and that ought to be 
1 _ Court, and therekoze the Paiſoner ought firſt to reſo2t 
ither. 

Let us ſuppoſe (fo2 it doth not appear on the Return, and 
the Court ought not to enquire of any Matter out of it) that 
a ſuppoſed Contempt was a Thing done out of the Þouſe, it 
would be hard fo2 this Court to remand him. Suppoſe he 
were committed to a Fozeign Pꝛiſon during the Pleaſure of 
the Lo2Ds, no doubt that would have been an illegal Com: 
mitment againſt Magna Charta, and the Petition of Right. 
There the Comiitment had been erp2efly illegal; and it may 
ve this Commitment is no leſs: Foz if it had been expꝛeſly 
ſhewn, and he be remanded, he is committed by this Court, 
who are to anſwer fo2 his Jmpziſonment. 


But ſecondly, The Duration of the Impziſonment, during 


the Pleaſure of the King and of the Þouſe, is fllegal and un⸗ 
certain; fo2 ſince it ought to determine in two Courts, it 
can have no certain Period. A Commitment until he ſhall be 
diſcharged by the Courts of King's Bench and Common 
Pleas, is illegal; fo2 the Pꝛiſoner cannot apply himſelf in 
ſuch Manner as to obtain a Diſcharge, Tf a Ban be com: 
mitted till further Ozder, he is batlable pꝛeſentiy; fo2 that 
impo2ts till he ſhall: be delivered by due Courſe of Law; and 
if this Commitment have not that Senſe, it is illegal; fo2 
the Pleaſure of the King is that which ſhalt be determined 


acco2ding. to Law in his Courts; as where the Statute of 


Weſtm 1. cap. 15. Declares, That he is repicviſabte, who is 
taken by Command of the King, tt ought to extend to an 
extrajudicial Command, not in his Courts of Juſtice, to 


which ail Matters of Judicature are delegated and diſtri- 
buted. 2 Inſt. 186, 187. 


— 


Wallop to the ſame Purpoſe; he cited Buſhel's Caſe, Vau- ＋ 2 137. 


ghan's Rep. 137. that the general Return fo2 high Contempts / 


was not ſufficient; and the Court that made the Commitment 5 119. 


in this Cale, makes no Difference; koz otherwiſe one may be 
impzi⸗ 


2 2 13. 


333. 
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1 impziſoned by the Houſe of Peers unjuſty koz a Matter re- 
lievable here, and yet ſhall be out of all Relief by ſuch a Re- 
. turn; fo2 upon a Suppoſition, That this Court ought not ta 
meddle where the Perſon is committed by the Peers, then 
any Perſon, at any Time, and fo2 any Cauſe, is to be ſubjet 
to perpetual Impzilonment at the Pleaſure of the Lozds. But 
the Law is otherwiſe; fo2 the Houſe of Lozds is the ſupzeam 
Court, yet their Jurisdition is limited by the Common and 
Statute Law; and their Exceſſes are examinable in this 
Court; fo2 there is a great Difference between the Erro2s and 
Erceſſes of a Court, between an erroneous Pꝛoceeding, and 
a Pꝛoceeding without Jurisdifion, which is void, and a meer 
Nullity.; 4 H. 7. 18. In the Parliament, the King would have 
one attaint of Treaſon, and loſe his Land, and the Lozds 
aſſented, but nothing was ſaid of the Commons; wherefoze 
all the Juſtices held that it was no Ac, and he was reſtozed 
to his Land; and without doubt in the ſame Caſe, if the 
Party had been impziſoned, the Juflices muſt have made the 
like Reſolution, that he ought to have been diſcharged. 

It is a Soleciſm, That a Man ſhall be impziſoned by a 
limited JurisdiX#ion ; and it ſhall not be examinable whether 
the Cauſe were within their Jurisdifton oz no? Jf the Lozds 
without the Commons ſhould grant a Tax, and one that re- 
Fuſed to pay it ſhould be impꝛiſoned; the Tax fs void; but by 
a general Commitment the Party ſhall be remedileſs : So if 
the Lo2ds ſhall award a Capias fo2 Treaſon o2 Felony : By 
theſe Inftances it appears, That their Jurisdition was re- 
trained by the Common Law; and it is likewiſe reſtrafned by 
divers Acts of Parliament, 1 H. 4. c. 14. No Appeals ſhall 
be made, or any way purſued in Parliament. And when a Sta- 
tute is made, a Power is implicitly given to this Court by 
the fundamental Conſtitution, which makes the Judges Er- 
poſitozs of Ads of Parliament. And peradventure if all this 
Caſe appeared upon the Return, this might be a Caſe in 
which they were reſtrained by the Statute 4 H. 8. c. 8. That 
all Suits, Accuſements, Condemnations, Puniſhments, Corrections, 
5 &c. at any Time from henceforth to be put or had upon any 
— Member for any Bill, ſpeaking or reaſoning of any Matters con- 
Ut cerning the Parliament to be communed or treated of, ſhall be 
utterly void and of none Effect. 
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i to this Purpoſe, over all other Courts; and an Habeas Corpus 
iſſuing here, the Ring ought to have an Account of his Sub- 
jets: Roll. Tit. Habeas Corp. 69. Wetherlie's Caſe. And alſa 
3 the Commitment was by the Lozds; pet ik it be illegal, this 
. Court is obliged to diſcharge the P2ifoner, as well as if he 
: had been illegally impꝛiſoned by any other Court. The Houſe 
of Peers is an High Court, but the King's Bench hath ever 
been entruſted with the Liberty of the Subjeſt, and if it 
were otherwiſe (in Caſe of Impziſonment by the Peers) the 
= $46 of the King were leſs abſolute, than that of the 
. oꝛds. 
It doth not appear but that this Commitment was fo? 
Bꝛeach of Pꝛivilege; but nevertheleſs it were ſo, this Court 
may give Relief, as appears in Sir John Benion' 5 Cale befo2e 
cited; fo2 the Court which hath the Power to judge what is 
Puvilege, hath alſo Power to judge what is Contempt 
agatnſt Pzivilege. Jf the Judges may judge of an Ai of 
Parliament, a fortiori they may judge of an Ozder of the 
Lozds. 12 E. 1. Butler's Caſe, where he in Reverſion b2zounht 
an Afton of Maſte, and died befoze Judgment, and his peir 
bꝛought an Action fo? the ſame Waſte; and the King and the 
Loꝛds determined that it did lie, and "commanded the Judges 
to give Judgment accozdingly fo2 the Time to come; this is 
publiſhed as. a Statute by Poulton, but in Ryley 93. it ap- 
pears, That it is only an D2der of the King and the Lo2ds, 
and that was the Cauſe that the Judges conceived that they 
were not bound by it; but 39 B. 4 3. and ever ſince, have 
adjudged the contrary. 

Ik it be admitted, That fo2 B2each of Pꝛivilege the Loꝛds 
may commit, yet it ought to appear on the Commitment, 
that that was the Cauſe; fo2 otherwiſe it may be called a 
Breach of Paivilege, which is only a refuſing to anſwer to an 
Ation, whereof the Youſe of Lozds is reſtrained to hold Plea 
by the Statute 1 H. 4. And fo2 a Contempt committed out of 
the Youſe they cannot commit; fo2 the Mozd Appeal in the 
Statute extends to all Pisdemeanozs, as it was reſolved 
by all the Judges in the Earl of Clarendon's Caſe, 4 Julii 
1663. | 

Jf the Impzilonment be not lawful, the Court ought not 
to remand to his w2ongful Jmpziſonment, fo2 that would be 
an At of Injuſtice, to impziſon bim de novo. Vaugh. 156. 
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At doth not aphear whether the Contempt was a voluntary 
Aﬀ, oz an Dmiſſion, oz an Jnadvertency, and he hath now 
ſuffered five Months Impziſonment. Falſe Impziſonment is 
not only where the Commitment is unjuſt, but where the De⸗ 
tainer is too long. 2 Inſt. 53. 

In this Caſe, it this Court cannot give Remedy, perad- 
venture the Jinpziſonment ſhall be perpetual; fo2 the King (as 
the Law is now taken) may adjourn the Parliament fo2 ten 
oz twenty Years. 

But all this is upon Suppolition, That the Seſſion hath 
Continuance; but J conceive that by the King's giving his 
Royal Allent to ſeveral Laws which have been enated, the 
Seſſion is determined; and then the Ozder fo2 the Jmpaiſon- 
ment is alſo determined. 

Brook, tit. Parliament 36. Every Seſſion in which the King 
_ ii, is a Dap of Atiete, and a Seſſion of it ſelf. 1 Car. 

A ſpecial Act is made, That the giving of the Royal 
N to ſeveral Bills, ſnall not determine the Seſſion; tis true, 
'tis there ſaid to be made fo2 avoiding all Ooubts, In the 
Statute 16 Car. 1. c. 1. there is a Proviſo ts the fame Pur- 
poſe. And alſo 12 Car. 2. c. 1. 11 R. 2. H. 12. By the 
Opinion of Coke, 4 Inſt. 27. the Royal Aﬀent doth not deter- 
mine a Seſlion; but the Authozities on which he relies do 
not warrant his Opinion. Foz 1. Jn the Parltament-Roll, 
1 H. 6. 7. it appears, That the Royal Aﬀent was given to the 
At fo2 the Reverſal of the Attainder of the Members of Par⸗ 
liament the ſame Day 3 it was given to the other Bills; 
and in the ſome Pear, the ſame Parliament aſſembled again; 
and then it is p2zobable the Members who had been attainted, 
were pꝛeſent, and not befoze, 8 R. 2. n. 13. is only a Judg⸗ 
ment in Caſe of Treaſon, by Uirtue of q Power referved to 
them on the Statute 25 E. 3. Roll. Parliament. 7 H. 4. n. 29. 
and is not an A# of Parliament. 14 E. 3. n. 7, 8, 9. the 


Aid is firſt entered on the Roll, but upon Condition that 


the King will grant their other Petitions. The Inkerence 
my Lozd Coke makes, That the Act fo2 the Attainder of 
Nueen Katherine, 33 H. 8. was paſſed befoze the Determina⸗ 
tion of the Seflion, is an Erroz; fo2 though ſhe was erecu- 
ted during the Seſſion, pet it was on a Judgment given 
againſt the Queen by the Commiſſioners of Oyer and Termi- 
ner, and the ſubſequent Act was only an Af of Confirmation; 
but Coke ngyt to be exculed, fo2 all his Notes and Papers 
7 were 
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were taken krom him; ſo that this Book did not receive his 
laſt Hand: But it is obſervable, that he was one of the 
Members of Parliament, 1 Car. 1. when the ſpecial Act was 
paſſed, And afterwards the Parliament did p2oceed in that 
Seſſion only, where there was a p2zecedent Agreement betwirt 
the King and the Pouſes. And ſo concluded, That the O2der 
is determined with the Seſſion, and the Earl of Shaftsbury 
ought to be diſcharged. 
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argued tro the ſame Effett, and ſaid, That the War: 
1 kant is not ſufficient; fo2 it doth not appear that it was made 
1 by the Jurisdidion that is exerciſed in the Youſe of Peers, 
i} fo2 that is coram Rege in Parliamento: So that the King and 
4 the Commons are pzeſent in Suppoſitibn of Law: And the 
Writ of Erroz in Parliament is, Inſpecto Recordo, nos de 
conſilio, adviſamento Dominorum Spiritual. & Temporalium & 
Commun. in Parliament' prad. exiſten', &c. It would not be 
difficult to p2ove, That anciently the Commons did aſlift 
there: And now "it ſhall be intended that they were pꝛelent; 
fo2 there can be no Averment againſt the Recozv. The Loꝛds 
do ſeveral Ats as a diſtin Þouſe ; as the debating of Bills, 
enquiring of Franchiſes and Pzivileges, &c. And the War- 
rant in. this Caſe (being by the Lows Spiritual and Tem- 
pozal) cannot be intended otherwiſe, but it was done by them 
in their diſtin Capacity: And the Commitment being during 
the Pleaſure of the Ring and of the Þouſe of Peers, it is 
manifeſt that the King is Paincipal, and his Plealure ought 
to be determined in this Court. 
Ik the Lozds ſhould commit a great Miniſter of State 
whole Advice is neceſſary fo2 the King and his Realm, it can- 
not be imagined that the King ſhould be without Remedy fo2 
his Subject, but that he may have him diſcharged by his Writ 
out of this Court. 

This p2eſent Receſs is not an o2dinary Adjournment Fo? 
it is entred in the Journal, That the Parliament ſhall not be 
afſembled at the Day of Adjournment, but adjourned oz pꝛo⸗ 
rogued till another Day, if the King do not aignify his Plea⸗ 

ſure by Pꝛoclamation. 

Some other Exceptions were taken to the Return. 

Firſt, That no Commitment is returned, but only a Tar: 
rant to ihe Conſtable of the Tower: to receive yn 
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Shafrsbury ; and the Return is of the Marrant fo2 the 
Impziſonment of Anthony Aſhly Cooper, Earl of Shaft 


Maynard to maintain the Return. The Þouſe of Lozds 
is the ſupꝛeam Court of the Realm: It is true, this Court 
is ſuperio2 to all Courts 1 o2dinary Jurtsdi#ton., Ik this 
Commitment had been by any inferioz Court, it could not 
have been marie But the Commitment is by a Court 
that is not under the Controul of this Court, and that Court 
is in Law ſitting at this Time; and fo the expzeſling of the 
Contempt particularly is Matter which continues in the De- 
liberation of the Court: It is true, this Court ought to de⸗ 
termine what the Law is in every Caſe that comes bekoze 
them; and in this Caſe, the Queſtion is only, Whether this 
Court can judge of a Contempt committed in Parliament, 
during the lame Selllon of Parliament, and diſcharge one 
committed fo2 ſuch Contempt? When a Queſtion ariſes in 
an Aﬀion depending fn this Court, the Court may determine 
it: But now the Mueſtion is, Whether the Lozdos have Ca- 
- pacity to determine their own P2ivileges? And, Whether this 

Court can controul their Oeterminatfon, and diſcharge (du⸗ 
ring the Seffion) a Peer committed ko: Contempt? The 
Judges have often demanded what the Law fs, and how a 
Statute ſhould be expounded, of the Lozds in Parliament, as 
in the Statute of Amendments: 40 Ed, 3. 84. 6. 8 Co. 157, 
158. A fortiori, The Court ought to demand their Opinion 
when a Doubt ariſes, on an Ozder made by the Þouſe of 
Lows now ſitting. 2-4 3 
A2 «,s to the Duration of the Impziſonment, doubtleſs the 
Pleafure of the King is to be determined in the ſame Court 

where Judgment was given. As affo to the Determination 
ok the Selllon, the Opinion of Coke is good Law, and the 
Addition ok P2oviſo's, in many Acts of Parliament, is only 
in majorem cautelam. OM Bs 


Jones Attozney General, to the ſame Effe. as to the An⸗ 
certainty of the Commitment, it is to be conſidered, That 
_ this Cale differs from all other Caſes in two Circumſtances : 

Firſt, The Perſon that is a Pembe r of the Houſe, by 3 
b 1 


Vol. I. 


' Secondly, The Return does not anſwer the Pandate of 
the Writ; fo2 it is to have the Body of Anthony Earl of 
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Offence, if he be diſcharged, (koz the Court cannot take, 


he is committed. J take it upon me to cap, That the Cale 


would be different ik the Perſon committed were not a Peer. 

Secondly, The Court which doth commit; which is a ſu⸗ 
perio2 Court to this Court: And therefo2e, if the Contempt 
had been partfcnlarly ſhewn, of what Judgment ſoever this 
Court would have been as to that Contempt, yet they could 
not have diſcharged the Earl, and thereby take upon them a 
Jurisvickton over the pouſe of Pecrs. The Judges in no 


Age have taken upon them the Judgment ok what is Lex & 


conſuetudo Parliamenti ; but here the Attempt is ta engage the 
Judges to give their Opinion, in a Matter whereof they might 
have refuſed to have given it, ik it had ben demanded in Par ⸗ 
ltament. This is true, if an Ation be bzought where Pzivi⸗ 
lege is pleaded, the Court ought. to judge ok it as an Incident 
to the Suit, whereof the Court was poſſeſſed; but that will 
be no Marrant koz this Court to aſſume a Judgment of an 
ande Matter ariſing in Parliament. And that which is 

ſaid of the Judges Power to expound, Statutes, cannot be, 
denied; but it is not applicable to this Cafe. 

By the kame Reaſon that this Commitment is queſtioned, 
1 — Commitment of the Houſe of Commons. may be like⸗ 
wife queſtioned in this Court. 

It is _objeted, That there will be a Fallure ol Jultice, if 
the Court ſhould not diſcharge the Earl; but the-contrary is 
true, fo2 if he be diſcharged, there would be a- manifeſt Fai-- 
lure of Juſtice, kaz Offences of Parliament cannot be pu ⸗ 
niſhed any where but in Parliament; and therefoze the Carl 
would be delivered krom all Danner of Puniſhment. foz his 


Bail, but where they have a Jurisdition of the Matter) and 
ſo delivered out of the Hands of the Lows, who. only have: 
Power to puniſh him. 

It is objecten, That the Contempt is not laid to be. com⸗ 
mitted in the Douſe of Peers; but it map well be intended to 
be committed there; koz it appears he. is a Member ok that 
Yonſe, and that the Contempt was againſt the wouſe. And 
beſides, there are Contempts whereof they have Cognizance, 


though they are committed out of the Þouſe. 


It is. objeted, That it is poſſible this Contempt was com. 
mitted bekoze the general Pardon; but ſurely (ich. Injuſtice 
ſhould not be ſuppoſed in the ſupzeam Court; and it map well 
1 n to be * during 9 in ar, the 
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Commitment to Pꝛiſon was. It would be a great Ditliculty 
fo2 the Lozos to make their Commitments ſo exact and parti⸗ 
cular, when they are imployed in the varfous Affairs of the 
Realm + And it hath been adjudged on a Return out of the 
Chancery, of a Commitment koz a Contempt againſt a De- 
cree, that it was good, and the Decree was not ſhown. 
The Limitation of the Impziſonment is well; fo2 ff the 
King, oz the Þouſe, determine their Pleaſure, he ſhall be dif: 
charged: Foz then it is not the Pleaſure of both that he ſhould 
be detained; and the Addition of theſe Mozds (during the 
Pleaſure) is no moze then was befoze implied by the Law: Foz 
if theke Mozds had been omitted, yet the King might have 
pardoned the Contempt, if he would have expzeſſed his Plea⸗ 
fure-under the Bzoad Seal. It Judgment be given in this 
Court, That one ſhould be'tmp2tſoned during the King's Plea- 
ſure, his Pleaſure ought to be determined by Pardon, and not 
by any At ok this Court. So that the King would have no 
Piꝛejudice by the Jmpziſonment of a great Miniſter, becauſe 
he could dilcharge him by a Pardon; the double Limitation is 
ko the- Benefit of the Pꝛiſoner, who ought not to complain 
of the Duration ok the Impziſonment, ſince he hath neglefted 
to make Application foz his Oiſcharge in the ozdinary Way. 
I-confeſs, by the Determination of the Seſſion, the Ozders 
made the ſame Seſſion are diſcharged ;-but J ſhall not affirm, 
CUhether this pꝛeſent Oꝛder be diſcharged o2 no, becariſe it is 
a Judgment: But this ts not the preſent Cale; fo2 the Sef* 
ion continues notwithſtanding the Royal Aﬀent given to ſe⸗ 
veral Bills, accozding to the Opinion of Coke, and of all 
the Judges: Hutt. 61, 62. Every. P2oviſo in an Ac of Par- 
liament, is not a Determination what the Law was befoze ; : 
_ fo2 they are often added foz the Satigfation ok thoſe that are me 
 fgnozant of thr Law., | | 


. Winnington Solicitoꝛ General, to the ſame Purpoſe. In the 
great-Caſe of Mz. Selden, 1 Car. 1. the Matrant was fo2 not; 
able Contempts committed againſt us and our Government, 
and ſtirring up Sedition; and though that be almoſt as gene⸗ j 
rai as in our Cale, vet no Dbjettton was made in that Cauſe in " 
any ol the Arguments: Ruſhworth's/Colledcions 18, 19. in the | 
Appendix. But J agree, That this Return could not have been | 
maintained, it it were ok an inkerio: Court; but during the 
Seſſion, this Court can take no Cognizance of the Potter » | 
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And the Inconvenſency would be great, if the Law were — 
wiſe taken, fo2 this Court might adjudge one Map, and the 
Houſe of Peers another Way ; which doubtleſs would not be 
fo2 the Advantage oz Liberty of the Subjef; koz che avolding 
of this Miſchief, it was agreed by this whole Court, in the 
Caſe of Barnadiſton and Soames, That the Action fo2 the double 
Return could not be bzought in this Court, befoze the Par: 
liament had determined the Right of the — . leſt there 
— be a Difference between the Judgments of the two 

hen a Judgment of the Aows comes into this Court, 
(tho' it be of the Reverſal of a Judgment of this Court) this 
Court is obliged to execute it ; hut the Judgment was never 
examined oz co2refed here. In the Caſe ot my Lozd Hollis it 
was reſolved, That this Court hath no Jurigsditfon of a Vil. 


— — I 
— 2 2 K 
9 —_— 


bt | demeanoz committed in the Parliament; when the Parlta- 
3 ment is determined, the Judges are Expoſitozs of the Aas, 
i - and are intruſted with the Lives, Liberties, and Foztunes of 


{1 the Subjets :.. And (if the Sellion were determined) the Earl 
* | might apply himſelf to this Court; koz the Subjef chall not 
792 ä be without Place, where he may reſo2t fo2 the Recovery of his 
il. Liberty; but this Seſſion is not determined. Foz the moſt 
'F EE Part the Nopal Aſſent is given the laſt Day of Parliament; 

4 as ſaith Plow. Partridge g Caſe. Pet the giving of the Royat 
* doth not make it thelaſt Day of the Parliament, with- 

| 2 ſubſequent Diſſolution oz — And the Court 
judictally takes Notice of Pꝛozogations oz Adjournments of 
Parliament : Cro. Jac. 111. Ford gerſur Hunter. And by Con- 
ſequence, by the laſt Adjournment, no Ozder is diſcontinned, 
but remains as if the Parltament were ackually aſſembled: Cro. 

Jac. 242. Sir-Charles Heydon's Caſe: So that the Earl ouftht 

to apply himſelf to the Lows, who are his pꝛoper Judges. - 

Jt ought to be oblerved, That theſe Attempts are prin# 
Impreſſionis; Wd though Jmipziſonments fo2 Contempts have 
been frequent. by the one oz the ther Houle, till now no 
Perſon ever ſought Enlargement here. 

The Caurt was obliged in Juſtice to grant the Habeas 
P but when the whole Matter being diſcloſed, it appears 
on the Peturn, That the Caſe belongs ad aliud examen, 
p ought io remand the Party. 

As to the Uimttation ok the 3 the King may 
2 bis Pleaſure by Pardon under the E zeat Gar L 

arrant 


Term, Trin. 29 Car. II. 1677. in n B R. 


atk 


Matrant fo2 his Diſcharge under the Pꝛivy Seal, as in the 
Caſe of Reniger and Fogaſſa, Plow. 20. 

As. to the Exception, That no Commitment is returned, 
the Conſtable can only ſhew what concerns himſelf, which is 
the Marrant to him directed; and the Writ doth not require 
him to return any Thing elſe, 

As to the Exception. That he is otherwiſe named in the 
Commitment than in the TUrit, the Mrit requires the Body 
of Anthony Earl of Shaftsbury, quocunque nomine cenſeatur in 
the Commitment. 

The Court delivered their Opinion: And firſt, Sir Thomas 
Jones Juſtice ſaid, Such a Return made by an o2dinary Court 
of Juſtice, would have been ill and uncertain; but the Caſe 
is different when it comes from this Þigh Court, to which 
ſo great Reſpeit hath been paid by our Pꝛedeceſſozs, that they 
deferred the Determination ok Doubts conceived in an Aﬀ of 
Parliament, until they had received the Advice of the Lo2ds in 
Parliament. But now inſtead thereof, it is demanded of us 
to contraul the Judgment of all the Peers given on a Mem: 


ber of their own HDotite, and during the Continuance of the 


Selon. The Caſes where the Courts of Weſtminſter have 
taken Cognizance of P2ivilege, differ from this Caſe; fo2 in 
thoſe it was only an Incident to a Caſe befo2e them, which 
was of their Cognizance ; but the direit Point of the Matter 
now is the Judgment of the L 02Ds, 

The Courſe cf all Courts ought to be conſidered , fo2 that 
is the Law of the Court: Lane's Caſe, 2 Rep. And it hath 
not been affirmed, That the Uſage of the Houſe of Lo2ds hath 
been to erp2eſs the Matter moze punituaily on Commitments 
fo2 Contempts; and therefoꝛe J ſhall take it to be atcozding 
to the Courle of Parliament: 4 Inſt. 50. Tt is ſaid, That 
the Judges are Aſſiſtants to the Lo2ds to infozm them of the 
Tommon Law; but they ought not to judge of any Law, 
Cuſtom 02 Uſage of Parliament. 


The Dbjeftion as to the Continuance of the Impꝛiſon- 
ment, hath received a plain Anſwer , fo2 it ſhall be determined 


by the Pleaſure of the King, oz of the Lo2ds; and if it were 
otherwiſe, yet the King could pardon the Contempt under 


the G2eat Seal, 02 diſcharge the Jmpziſonment under the © 


Pꝛivy Seal. 'J ſhall not ſay what would be the Conſequence 
(as to this Impaiſonment) if the Seflion were determined, fo? 
Vol. J. 9 that 
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1 Id. Raym. 


that is not the preſent Cale; but as the Caſe is, this Court 
can neither bail no2 diſcharge the Earl. 


Wylde Tuftice. The Return no doubt is illegal ; but the 
Queſtion is on a Point of Jurisdi#ion, Whether it may be 
examined here? Chis Court cannot intermeddle with the 
Tranſaffons of the High Court of Peers in Parliament du- 
ring the Seſſion, which is not determined; and therekoze the 
Certainty oz Uncertainty of the Return is not material, fs2 
it is not eraminable here; but if the Seſſion had been deter: 
mined, J ſhould be of Opinion that he ought to be diſcharged, 


Rainsford Chief Juſtice. This Court hath no Jurisdition 
of the Cauſe, and therefoze the Fozm of the Return is not 
conſiderable; we ought not to extend our Jurisdi#ton beyond 
its due Limits, and the Actions of our Pꝛedeceſſozs will not 
warrant us in luch Attempts: The Conſequence would be 
very miſchievous, if this Court ſhould deliver the Members 
of the Houſes of Peers and Commons who are committed 
fo2 thereby the Buſineſs of Parliament may be retarded, fo? 
perhaps the Commitment was fo2 evil Behaviour, oz undecent 
Refletions on the Members, to the Diſturbance of the Affairs 
of Parliament. 

The Commitment, in this Caſe, is not koz ſafe Cuſtody 
but he is in Execution on the Judgment given by the Lo2ds 
fo2 the Contempt; and therefoze if he be bafled, he will be 
delivered out of Execution ; becauſe fo2 a Contempt in facie 
Curie, there is no other Judgment o2 Execution. This Court 
hath no Jurisdifion of the Matter, and therefoze he ought to 
be remanded: And J deliver no Dpinſon, lt it would be other⸗ 
wiſe in Caſe of P2020gation, | 


Twiſden Juſtice was abſent; but he deſired Juſtice Jones 
to declare, that his Opinion was, That the Party ought to 
be remanded, 


And o he was remanded by the Court, 


Term. 
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Pybus verſus Mitford. Ante 121. . 


Bar, reteived Judgment this Term. The Ca 372- 
Michael Mitford was ſeiſed of the Lane a 6 _ | 
ſtion in Fee, and had Jſſue by his ſecond Tife 3 . 129. 
Ralph Mitford ; and 23 Jan. 21 Jac. by Indenture made be- 3. {® 
tween the ſaid Michael of the one Part, and Sir Ralph Dali- .. 
vell, and others, of the other Part, he covenanted to ſtand 72": 556. 
immediately ſeiſed, after the Date of the ſaid Indenture Covenant 
(amongſt others) of the Lands in Queſtion, by theſe TWozds, Vic - 
viz. To the Uſe of the Heirs Males of the ſaid Michael Mi rd 3 
begotten, or to be begotten, on the Body of Zane his Wife the 2 Mad > 
Reverſion to his own right Heirs: After which Michael died 11 211. 
leaving Jfſue Robert his Son and Heir by a fir Genter, C , 
and the ſaid Ralph by Jane his ſecond Mike; after the Death Ante 98. 
of Michael, Robert entered, and from Robert, by divers Melne 1 
Convepances, a Title was deduced to the Heir of the Plain⸗ _— & 
tif; Ralph had Iſſue Robert the Defendant. And in this Gilb. Eg. Rep. 
ſpectal Aervic, the Mueſtion was, Ik any Gte did ariſe to c. ;..; 
Ralph by this Indenture 23 Jan. 21 Jac.? Hale, Rainsford +. 4 
and Wylde, (againſt the Opinion of Twiſden) Michael Mit- . 2. 
ford took an Eſtate fo2 Life by Implication and Conſequence -= 
and ſo had an Eftate-Tafl, Hail 187, Ge 
of Hail ſaid, (1.) Jt were clear ff 1 &c. 
an Eſtate to: Life had been limited to Michael, and to the 177, A 
Yeirs Wales ok the Body of Michael, to be begotten on the » 7 C. 
Body of his ſecond Mike; that had been an Eſtate-Tail, . 87. 162, 
(2.) Which way ſoever it be, the Eſtate is lodged in Michael | won 3 
during his Life. (3.) There is a great Difference between C. 342, 
Eſtates to be conveyed by the Rules of the Common Law, £7 4** 
and Eſtates conveyed by way of Uſe: Foz he may mould the _ 
Uſe in himſelf in what Eſtate he will. Theſe Things being . 739. 
pꝛemiled, he laid, This Eftate being turned by Operation of 3% ** 


Law 2 Z4. Raym. 
854. 


T JS Caſe having been ſeveral Times argued at the S. C. 1 /t. 


1160. 
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Py 327. 


Law into an Eftate in Michael, is as ſfrong as if he has 


cit. ae. timited an Eſtate in himſelf fo2 Life. (2.) A Limitation to 


1 Object. 
Poſt 327. 


Reſponſ. 

1 Vent. 379. 
Ante 121, 
122. 


Poſt 237, 238. 


2 Object. 


Reſponſ. 


3 Object. 
Reſponſ. 


4 Object. 


Reſponſ. 


the Hefrs of his Body, is in Effect a Limitation to the Uſe 
of Himſelf ; fo? his Heirs are included in himſelf, (3.) It is 
perfeily according to the Intention of the Party, which was, 
That his eldeſt Son ſhould not take, but that the Iftue of the 
ſecond Mike ſhould take. 


bis Intent appears to be, That it ſhould take Cfrett as a 
ſuture fe. 


Chen a Pan limits a Uſe to commence in futuro, and 
there is ſuch a deſcendible Quality left in him, that his Þetrs 
may take in the mean Time, there it ſhall operate ſolely by 


wap of future Aſe: As if a Pan covenant to ſtand leiled to 


the Ale of J. S. after the Expiration of fo2ty Pears, oz after 
the Death of J. D. there no pꝛeſent Alteration of the Eſtate 
is made, but it is only a future Ale, becauſe the Father, oz 
the Anceſto2, had ſuch an Intereſt lekt in him which might de- 
ſcend to his Þeir, viz. during the Pears, oz during the Life 
of J. D. But when no Eflate may, by Reaſon of the Limi- 
tation, deſcend to the Heir until the Contingency happen, 


there the Eſtate of the CTovenanto? 18 moulded to an Eſtate 
fo2 Life, 


This would be to create an Eſtate by Implication. | 
We are not here to create an Eſtate, but only to qualify 
an Eſtate which was in the Anceſtoz bekoze. 


That the old Fee⸗ſimple Could be left in him. 
Yet the Covenants? had qualified this Eſtate, and converted 
it into an Eſtate-Tail, viz. Part of the old Effate. 


That the Intention of the Parties appears, That it ſhould. 
operate by way of future Ate; koz that of other Lands he 


covenanted to ſtand leiſed to the Ge of himſelf, and his Deirs + 


of his Body. 
It is not the Intention of the Party that hail controul the 


Operation of Law; and to the Caſe 1 Inſt. 22. though it be 


objefted, That it was not neceſſary at the Law to raiſe an Eſtate 
fo2 Life by Implication, pet my Lozd Coke hath taken Notice 


what he had laid in the Caſe of Parnell and Fenn, Roll. Rep. 


240. I f a Man make a Feoffment to the Uſe of the my 
+ + l 


| — 


ht 
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his Body, that is, an Eſtate fo2 Life in the Feoffo2 : And in 
Englefield's Cale, as it is repozted in Moore 303. it is agreed, 
That ff a Man covenant to ſtand ſeiſed to an Uſe to com- 
mence after his Death, that the Covenantoz thereby is be- 
come ſeiſed fo2 Life. | | 

As to the ſecond Point, Twiſden, Rainsford and Wylde 7, ©: 103- b, 
held, That no future Uſe would ariſe to Ralph, becauſe he is x; 7.4 
not Heir at Common Law; and none can purchaſe by the 7% 238. 
Name of Þeir, unleſs he be Heir at Common Law: But 
Hale was againſt them in this Point, and he held, That if 
Ralph could not take by Deſcent, pet he might well take by 
Purchaſe; (1.) Becauſe befoze the Stat. De Donis, a Limita- vu. 381; 
tion might be made to this Þeir, and ſo he was a ſpecial Heir 382. 
at Common Law. (2.) Jt is apparent that he had taken 
Notice that he Had an Heir at the Common Law: Lit. Sect. 
35. I Inſt. 22. So his Intent is evident, That the peir at 
Common Law ſhould not take. But on the firſt Point 
Judgment was given koz the Defendant, | 
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Note, From hence to Page 271. the Caſes were adjudged in 
Communi Banco. 
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| Anonymus. e e . 


Ia Pan be liable to pay a yearly Sum, as Treaſurer un. 
to a Church, oz the like, to a Sub-treaſurer, oz any 
other, and dies, the Money being in arrear, an Ackion 

of Aſſumpſit cannot be maintained againſt his Executozs 4 0. 92. 5. 
fo2 theſe Arrears, Foz although, accozding to the Reſolution _ 
in Slade's Caſe, 4 Rep. (which Vaugban Chief Juſtice, ſaid, 667. vows 
was a ſtrange Reſolution) an Aſſumpfit, o2 an Action of Debt, C/ np. 
is maintainable upon a Contract, at the Party's Election; yet ® 23. 
where there is no Contra, no2 any perſonal Pz2ivity, as in 
this Caſe there is not, an Aſſumpſit will not lie. And in an 
Action of Debt fo2 theſe Arrears, the Plaintiff muſt aver, 
That there is ſo much Money in the Treaſury, as he de- 
mands; and in this Caſe of an Action againſt Executozs, that 
there was ſo much at the Time of the Teſtatoz's Death, 8c. 
Foz the Money is due from him as Tkeaſurer, and not to be 
paid out of his own Eſtate. As in an Action againſt the 
King's Receiver, the Plaintiff muſt ſet fozth, That he has 10% 450. 
ſo much Money of the King's in his Coffers. 


N 


8 DIR * as r 


© #4 * a . = 
4 P he th 8 


| Magdalen College's Caſe. (2) 


Ndebitat. — againſt the Pꝛeſident and Scholars of Conuſance. 

Magdalen ege in Oxford, fo2 thꝛeeſcoꝛe Pounds, due fo? oe 5095 
Butter and Cheeſe ſold to'the College. The Chancelloz of 7: prox. 
the Univerſity demanded Conuzance, by Uertue of Charters F. 
of P2ivileges granted to the Univerſity by the King's Pꝛoge⸗ 
nitoꝛs, and confirmed by Af of Parliament; whereby, amongſt 
other Things, Power is given them to hold Plea in perſonal 
Actions, wherein Scholars, oz other p2ivileged Perſons, are 

h con- 
3 


— mem . adit. 


164 Term. Mich. 25 Car. IL in C. B. 
See Hard. concerned; and concludes with an erpzeſs Demand of Conu⸗ 
509, 52% ance in this particular Cauſe. Baldwin. Their Pꝛivilege ex: 
2 Vent. 362. tenDs not to this Caſe; fo2 a Cozpozation is Defendant; and 
San. Caſes thetr Charters mention pꝛivileged Perſons only, Their Char- 
I/ rep. 4, ters are in Derogation of the Common Law, and muſt be 
304. taken ſfrifly, They make this Demand upon Charters con- 
Nv. Pen. 35 firmed by Aft of Parliament: And they have a Charter granted 
& 166. fl. 7. by King Henry 8. which is confirmed by an Aﬀ# in the Queen's 
Cre. Car. 73- Cime; but the Charter of 11 Car. 1. (which is the only 


2 Charter that mentions Cozpozations) is not confirmed by any 


_ Mac. 126, Aﬀt ok Parliament, and conſequently is not material, as to 


129, 139 this Demand. Foz a Demand of Conulance fs ſtricti Juris, 
342. But admitting it material, the King's Patent cannot depzive 


2 Ld. Ram. lis of the Benefit of the Common Law: And in the Gice⸗ 


134+ 1545» Chancelloz's Court they proceed by the Civil Law. It 
pou allow this Demand, there will be a Fatlure ok Juſtice; 
fo2 the Oefendants, being a Cozpozation, cannot be arreſted, 
they can make na Stipulation, the Uice-Chancelloz's Court 
cannot iſſue Diſtringas's agatnft their Lands, no2 can they be 
extommunicated. Pꝛecedents we find of Coꝛpozations ſuing 
there as Plaintiffs, (in which caſe the afozementioned Incon⸗ 
venience daes not enſue) but none of Aﬀtons bzought againſt 
Coypozations. | 

Maynard contra. Servants to Colleges and Dfficers of 
Cozpozations have been allowed the Pꝛivilege of the Univer: 
ſity ; which they could not have in their own Night: And if 
in their Maſter's Right, a fortiori their Maſters ſhall enjoy it. 
The Cow Perſona in the Demand, will include a Cozpoza⸗ 
tion well enough. 

Vaughan Chief Juſtice. Perhaps the Wo2ds atque confit- 
mat', &c. in the Demand of Conuſance, are not material; 
fo2 the Pꝛivileges of the Univerſity are grounded on their Pa- 
tents, which are good in Law, whether confirmed by Parlia- 

ment, 02 not. The Moꝛd Perſona does include Coꝛpozations: 
Hard. 50g, 2 Inſt. 256. per Coke, upon the Statute of 31 Eliz. c. 7. Ok 
F &c. Cottages and Inmates, A Demand of Conuſance is not in 
774...  Derogation of the Common Law: Foz the King may by Law 
grant Tenere placita ; though it may fall out to be in Dero- 

gation of Weſtminſter-Hall. Noz will there be a Failure of 

Juſtice: Fo when a Cozpozation is Defendant, they make them 

give Bond, and put in Stipulatozs, that they will ſatisfy the 
Judgment; and if they do not perfozm the Condition 9 _ 

| ond, 
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Bond, they commit the Bail. They have enjoyed theſe _ 19 3 H. 6. 


vileges ſome Þundzeds of Years ago, The reſt of the % my 


Judges agreed, That the Univerſity ought to have Conu- 492. I. z. 


ſance. But Atkins objeted againſt the Fozm of the De- = ” a 


mand; that the Moꝛds Perſona privilegiata cannot comp2e- 2 5774. 910 


hend a Cozpozation in a Demand of Conuſance, howſoever 
the Senſe may carry it in an A# of Parliament. Ellis and 
Wyndham. Tf neither Scholars, no2 paivileged Perſons had 
been mentioned, but an erpzeſs Demand made of Conuſance 
in this particular Cauſe, it had then been ſufficient ; and then 

a Fault, if it be one, in Surpluſage, and a Matter that 
Baker in by way of Py2eface, ſhall not hurt. Atkins. Jt is 
not a Pꝛekace, they lay it as the Foundation and G2ound of 


their Claim, The Demand was allowed as to Matter and 
Foun. 


.. [1 * = »V - * 
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Rogers & Danvers. | (3) 


ET againſt S. Danvers, and D. Danvers, Erecuto2s of arts. 


G. Danvers, upon a Bond of 1001. entred into by the. Lev. 132 


ot, 261. 


Teſtatoz. The Defendants pleaded, That G. Danvers, the ;'$;1, 404. 
Teſtatoz, had acknowledged a Recogntzance in the Nature of np, 153. 
a Statute-Staple, of 1200]. to J. S. and that they have no; e. 40 
Aﬀets, ultra, &c. The Plaintiff replied, That D. Danvers, 2 Med. 36. 
ne of the Defendants, was bound together with the Tet: A # oy 
tato2 in that Statute, to which the Defendants demur. p 


6 6. 
Baldwin pro Defendente. If this Plea were not good, we Core. 221. 


might be doubly charged, Jt is true, one of us acknowledged 1 Lutw. 241. 


the Statute likewiſe ; but in this Aﬀton we are ſued as Exe- = . 


cuto2s. And this Statute of 1200 l. was joint and ſeveral; S. 171, 172, 


lo that the Tonuſee may at his Eleſtion, either ſue the ſurvi- * 


ving Conuſo?, o oꝛ the Executoꝛs ok him that is dead: So that 1 1 Ca. in 
the Teſtatoz's Goods that are in our hands, are liable to 1 Ag 
this Statute. It runs, Conceſſerunt ſe & utrumque eorum: 7, & xz. 8 


9+ 
Ik it were joint, the Charge would ſurvive ; and then it were c temp. 


againſt us. It is common fo2 Executozs, upon pleinment admi- 7 Talb. 240. 
niſter pleaded, to give in Evidence Payment of Bonds, in which 


themſelves were bound with the Teſtato2 : And ſometimes 
Vol. 2 V u | ſuch 


Abr. 


Term. Mich: 2 Car. IL in C. B. 


—_ 


1 Lew. 19s 
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In Afſumpfit. 
See 1 Salk. 
25, 28, 29, 


Farefly 13. 
2 Saund. 136. 


Poſt 169, 284. 

Mac. 295, 
96. 

1 Ld. Raym. 

2 Ld. Raym. 


753» 759» 
838, 909, 
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ſuch Perſons are made Executoꝛs fo2 their Security. The 
Dpinion of the Court was againft the Plaintiff; whereupon 
he pzayed Leave to diſcontinue, and * it. 


2 ——_—— tm... a " 4 ah. 1 — — D 
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Amie 4 Andrews. 


Sſumpſit. The Plaintiff declares, That whereas the Fa- 
ther of the Defendant was indebted to him in 201. fo2 
Malt ſold, and p2omiſed to pay it; That the Defendant, in 
Conſideration that the Plaintiff would bzing two TUitneſſes, 
befoze a Juſtice of Peace, who upon their Paths ſhould de: 
poſe, That the Dekendant's Father was indebted to the 
Plaintiff, and p2zomiſed Payment, affumed and p2omiſed tg 
pay the Money: Chen avers, That he did bzing two Wit⸗ 
neſſes, &c. who did (wear, &c. The Dekendant pleaded non 
Aſſumpſit ; which being found againſt him, he moved by Ser- 
jeant Baldwin, in Arreſt of Judgment, that the Conſideration 
was not lawful; becauſe a Juſtice of Peace not having 
Power to adminiſter an Dath in this Caſe, it is an extraju⸗ 
dicial Dath, and conſequently unlawful. And Vaughan was of 
Opinion, Thatevery Dath not legally adminiſtred and taken, 
is within the Statute againſt pzophane Swearing. And he 
ſafd it would be of dangerous Conſequence to countenance 
theſe extrajudicial Daths, fo2 that it would tend to the over- 
thzowing of legal Pꝛooks. Wyndham and Atkins thought it 
was not a p2ophane Path, no2 within the Statute of King 
James; becauſe it tended to the determining of a Controverſy, 
And accozdingly ve Plaintiff had Judgment. 


os 


Horton 
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Horton (5 Wilſon. On (s) 


P2ohibition was pꝛaped to ffay a Suit in the Spiritual 5, % 
Court, commenced by a P2ofto2 fo2 his Fees. Vaughan 3; , 334. 

and Wyndham. No Court can better judge of the Fees that 2 2 Davv. 434.7 

have been due and uſual- there than themſelves. Moſt of“ "ry 

their Fees are appointed by Conſtitutions P2ovincial, and 25 303, 

then p2ove them by them. A Pꝛockoz lately libelled fn the Spi⸗ 8 516. 
ritual Court fo2 His Fees, and amongſt other Things de- * 
manded a Goat fo2 every Inſtrument that had been read in ery 263, 
the Cauſe : The Client pꝛetended that he ought to have but * Gf 2 

4d. fo2 all. They gave Sentence fo2 the Defendant; the 385. 
Plaintiff appealed, and then a Prohibition was pꝛayed in the 2 2 
Court of King's Bench. The Opinion of the Court was, % 18. 
That the Libel fo2 his Fees was moſt p2oper fo2 the Spiritual 2 5-4. 1108. 

Court: But that becauſe the Plaintiff there demanded a cuſ- 

tomary Fee, that it ought to be determined by Law, Whether 

ſuch a Fee were cuſtomary oz no? And accoꝛdingly they granted 

a Pꝛohibition in that Caſe. It is like the Caſe of a Modus 

fo2 Tithes: Fo2 whatever ariſeth out of the Cuſtom of the 

Kingdom, is p2operſy determinable at Common Law. But 

in this Caſe they were of Opinion, That the Spiritual Court 

ought not to be p2ohibited ; and therefoze granted a Pꝛohi⸗ 

bition, quoad. ſome other Particulars in the Libel, which were 

of tempozal Cogniſance, but not as to the Suit fo2 Fees. 
Wyndham ſaid, Jf there had been an actual Contract upon 

the Retainer, be {Plaintiff ought to Have. ſued at Law, At- 

kins thought a Pꝛohibition ought to go fo2 the Whole. Fees, 

he laid, had no Relation to the Jurisdiftion of the Spiritual 

Court, noz to the Cauſe in which the Pzofo2 was retained. 

No Suit ought to be ſuffered in the Spiritual Court, when 

the Plaintiff has a Remedy at Law; as here he might in an 

Attfon upon the Caſe ; fo2 the Retainer is an implied Con⸗ 

tract. A Difference about the Szant of the Dffice of Regiſter 

in a Biſhop's Court, ſhall be tried at Common Law, though 

the Subjectum circa quod be Spiritual ; 2 Roll. 285. Placito 

45. and 2 Roll. 283. Wadworth and Andrewes. Shall a Sit- - 
Clerk , pzefer a Bill in Equity fo2 bis Fees? at a Pꝛabibi⸗ 

tion was 8 Quoad, &c. 


Glever 
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l. (6) Gleyer verſus Hynde & altos. 

1 3 1 

{ | A weerd Lever bzought an Aﬀfon of Treſpaſs of Aſſault and Bat⸗ 


J tery againſt Elizabeth Hynde, and fir others; fo2 that 


ll ge. 2. <. 3. they at York-Caſtle, in the County of York, him the ſaid 
_ - Plaintiff with Fozce and Arms did affault, beat, and evil-en- 
. | treat, to his Damage of. 100 l. The Defendants. plead ta 
4 ; the Vi & Armis, Not guilty; to the Aﬀault, Beating and 
* Evil-entreating, they ſay, That at ſuch a Place in the County 


of Lancaſter, one Jackſon, a Curate, was perkozming 
the Kites, and funeral Obſequies, accozding to the Glage 
cf the Church of England, over the Body of - | 
there lying dead, and ready to be buried; and that then and 
there the Plaintiff did malicioufly diſturb him; that they, the 
Dekendants, required him to deſiſt, and becaute he would not, 
that they to remove him, and fo2 the p2eventing of. further 
Diſturbance, Molliter ei manus impoſuerunt, &c. quæ eſt ea- 
dem tranſgreſſio, abſque hoc that they were guilty of any Al⸗ 
ſault, &c. within the County of York, oz any where elſe, extra 
Comitatum Lancaſtriæ. The Plaintiff demurs. Turner pro 
Querente. The Defendants do not ſhew that they had any 
Quthozity to lay Hands on the Plaintiff; as that they were 
Conſtables, Church⸗wardens, oz any Dfficers; no2 do they 
juſtify by the Authority of any that were. Tf they had pleaded, 
That they laid Þands on him to carry him befoze a Juſtice of 
Peace, perhaps it might have altered the Cafe. The Plain⸗ 
tiff here, if he be Faulty, is liable to Eccleſiaſtical Cenſure ; 
2 & and the Statute of x Ph. & Ma. cap. 3. pzovides a Remedy 
„ z. in ſuch Caſes. Jones contra. Tf the Statute of Ph. & Ma. 
did extend to this Caſe, yet it does not reſtrain other Mays 
that the Law allows to puniſh the Plaintiff, oz keep him 
quiet. Dur Saviour himſelf has given us a Pꝛecedent; he 
whipped Buyers and Sellers out of the Temple; which Ack 
of Buying and Selling was not fo great an Impiety, as to 
diſturb the Mozſhip of God in the very Act and Exerciſe of it. 
Per Cur'. The Stat. of 1 P. & M. concerns Pꝛeachers only: 
1 El. c.2. But there is another Act made 1 Eliz. that extends to all Wen 
* in Ozders, that perfozn any Part of Publick Service. But 
neither of thcſe Statutes take away the Common Law. And 
at the Common Law, any Perſon there p2eſent might have - 
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moved the Plaintiff: Foz they were all concerned in the Ser- 1 Raym. 
vice ok God, that was then performing ; ſo that the Plaintiff 3,7588. 

in diſturbing it, was a Nulance to them all; and might be C/ nb. V. 
removed by the ſame Rule of Law that allows a Man to abate Ks 2 
a Nuſance, Whereupon Judgment was given koz the Deken⸗ , 64. © 
vant, Niſi cauſa, &c. 


. 4 FR 08 * 3 


—— 


Anonymus. | (7) 


ACTION fur le Caſe : The Plaintiff declares, That e. 
whereas the Teſtatoz of the Defendant was indebted to Convdera- 

the Plaintiff at the Time of his Death in the Sum of 1 21: % 41. 

10s. That the Defendant in Conſideration of Fo2bearance, 166. % 284. 

p2omiſed to pay him 51. at ſuch a Time, and 51. moze at ſuch 57: gi 

a Time after, and the other 50 Shillings when he ſhould have 2;;. 

received Money; then avers, That he did fo2bear, &c. and 2 £4. Ron. 

ſaith, That the Defendant patd the two five Pounds; but? 

fo2 the 50 Shillings Reſidue; that he hath received Money, 

but hath not paid it. The Defendant pleaded non Aſſumpſit, 

which was found againſt him. Wilmot moved in Arreſt of 

Judgment, That the Plaintiff doth not ſet kozth how much 

Money the Defendant had received, who perhaps had not 

received ſo much as 50 Shillings; he ſatd, Though the Pꝛo⸗ 

miſe was general, yet the Bzeach ought to be laid ſo, as to 

be adequate to the Conſideration. And ſecondly, That the 

Plaintiff ought to have ſet kozth of whom the Defendant 

received the Monep, and when and where, becauſe the Receipt 

was traverſable, The Court agreed, That there was good 

Cauſe to demur to the Declaration: But after a Uerdi# they 

would intend, That the Defendant had received 50 Shil- 

lings; becauſe elſe the Jury would not have given ſo much 

in Damages: And fo2 the other Exception, they held, That 

the Defendant having taken the general Jſſue, had walved 

the Benefit thereof, 8 


Vor. L X x Alford 


. 
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C Alford Eg Tatnell. 
5. C. 2 h ARegory and Melchiſedee Alford were bound jointly and 
Laie Que- ſeverally to Tatnell in a Bond of 700 l. the Dbligee 
_ bought ſeveral Actions, and obtained two ſeveral Judgments 
11.4424 in this Court againft the Obligoꝛs; and ſued both to an Out: 


Caf. temp. M, luwzy. And in Mich. Term. 18 Car. 2. both were returnen 

3. 195, 598. Outlawed, In Hill. Term. follswing, Gregory Alford was 

taken upon a Cap. utlagatum by Browne, Sheriff of Dorſetſhire; 

who voluntarily ſuffered him to eſcape.. Tatnell wenge an 

Action of Debt upon this Elcape . and reco- 

vered and received Satiskaſtion: Motwithttatiding which he 

pꝛoceeded to take Milchiſedee Alford, Who bought an Audita 

querela, and ſet foꝛth all this Patter in his Declaration; but 

upon a Demurrer, the Opinion of the Court was agatnft the 

Plaintiff koz a Fault in the Declaration, viz. Becauſe the Sa- 

tisfation made to the Plaintiff by the Sheritk, was not ſpe- 

ctally pleaded, viz. Time and Place alledged where it was 

made; fo? it is iſſuable, and fo2 ought appears by the Decla⸗ 

ration, it was made after the TUrit of Audita querela purchaſed, 

and bekoze the Declaration. The Court faſn, Jf Tatnell had 

only bzought an Action on the Caſe agalnt the Sherfff, and 

recovered Damages fo2 the Eſcape, tho' he had han the Da- 

mages patd, that would not have been ſufficient Gꝛound fox 

the-Plaintif here to bzing an Audita querela; but in this Caſe 

he recovered his oziginal Debt in an Action of Debt grounded 

upon the Eſcape, which is a ſufficient Gzound of Aﬀiott, if he 

had declared well. They gave Dap to the Cauſe, why the 
Declaration ſhould not be amended, paying Coſts, 


+ &ESEE — 1 1 — 4 + «= £3 


(9) e 2 ON Anonymus. 7 
Courts. | A Adtion of Falſe Impriſonment. The Defendants juſtify 
3 by Uirtue of -a Warrant out ok a Court within the 
Yide poſt 252. County Palatine of Durham; to which the Plaintiff demurren. 
2 Sand 182: The material Part of the Plea was, That there was an- 
1 tiqua Curia tent. coram Vicecomite Comitatus, &c. our: = 
8 dun 


—— 


— 
2 


_ . „ 


— 


County Court, which was accuſtomed to be held de 15 diebus 


in 15 dies; and that there was a Cuſtom, That upon a Urit 
ol queſtus eſt nobis, iſſuing out of the County Palatine of 
Durham, and delivered to the Sheriff, &c. That upon the 
Plaintiff's affirming quandam querelam againſt ſuch Perſon oz 
Perſons, againſt whom the queſtus eſt nobis iſſued, the Sheriff 


uſed ta miake out a Writ in the Nature of a Cap. ad fatisfac. 2 72. Rujm:; 


againſt bim oz them, &c. that ſich a TGrit of queſtus eſt nobis 
iluen ex Cur Cancellar. Dunelm. which was delivered to the 
Sheriff, who therenpon made a JÞ2ccept to his Bailiffs ta 
take che Plaintiff, who thereupon was arreſted, which is the 
fame Jmpxiſonment. - 


Serjeant Jones fo2 the Plaintiff, took Exceptions to this 


Plea; as, 1. The Court is ill pleaded to be held coram Viceco- 
mite; f02 in a County Tourt the Suitozs are Judges: Cro. Jacs 
582. And though this Court holdeth Plea upon a queſtus eſt 
nobis which is the King's Writ ; yet that doth not alter the 
Nature of the Court, noz its Jurisdictton. Jentleman's Caſe, 

6 Rep. 11. 2» The Cuſtom of holding this Court de quindecim 
diebus in quindecim dies, is void; being not only againſt Magna 
Chart, 3 5. but againft the 2 & 3 Edw. 6. c. 25. which enafs, 
That no County Court, &c. ſhall be longer deferred than one 


15 30. 


Month from Court to Court, &c. any Uſage, Cuſtom, Statute, 


or Law to the contrary notwithſtanding. 3. Þe took theſe Ex⸗ 
ceptions to the Cuſtom. x. It is abſurd, That if upon a Que- 
ſtus eſt nobis, the Party affirm quandam querelam, that then, 8c. 
fo2 a queſtus eſt nobis is an Action upon the Caſe, and this quæ- 
dam querela map be in any other Ackion, though never fo re- 


- 


mote: The Plaigt ought to be in Purſuance of the Writ, and C/ cen. . 


ſo to pabe been pWaved; 2. As this Cuſtom is laid, it does not 
appear, That che Paint ought to ariſe within the Jurisdiction 
of the Court. 3. It is againſt the Law, that in any inkerioz 
Court a Capias ſhould be awarded befoze Summons, 1 Roll. 
563. Seaburn and Savaker, 2 Roll. 277. placit. 2. Paſch. 16 Jac. 
Bankes and Pembleton. The 4th Exception to the Declaration 
was, That it daes not appear, Whether this UUrit were purcha- 
ſed out of the Chancery of the City of Durham, oz of that of-the 
County: The W92ds ex Cur. Cancellar. Dunelm. are applicable 
to either. 5. Pere is not an Averment; That the Cauſe of Action 
did ariſe within the County Palatine: It is ſaid indeed, That 


3: 598. 
2 Ld. Raym, 
1310. 


he was indebted, and din aſſume. within the County; but it 


is the Contraſt and C of the Debt that entitles the —— 
e © pa RE e there 
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there to the Action. 6. Þe ſays, That he did levare quandam 
querelam; but docs not ſay that it was ſuper brevi de queſtus 
eſt nobis: JNo2 that it was in placito prædict; no: makes any 
Application at all of the Plaint to the Writ: And then the 


 Plaint not appearing to be warranted by the Mrit, and being 


7. The Sheriff's Marrant is to arreſt , fi inventus 


fo2 above 40 Shillings, the Pꝛoceedings are coram non judice. 


fuerit in balliva tua: And it does not appear, That the Bafliff 
hath any Batliwick. It the County were divided into ſeveral 
Diviſions, and each Bailiff allotted to a ſeveral Dfviſion, this 
ought to have been ſhewn; and that the Place where this Arreſt 
was made, was within this Balliff 8 pꝛoper Diviſion. 8. Ok 
the Defendant's own Shewing, the Court was not held accoz⸗ 
ding to the Cuſtom alledged, viz. de quindecim diebus in 15 
dies: Foz the laſt Court is ſaid to have been held the 12th of 
March, and the next after that on the 26th. Turner fo2 the 
Defendant argued, That the Impziſonment was lawful. To 
the firſt Exception he ſafd, That the Court mentioned in the 
Bar is not a County Court, no2 ſo pleaded; Jt is pleaded 
as it is, Cur. vocat. Cur. Comitat; and there were never any 


Sulitozs known there to be Judges. It fs not to be era- 


1 Saund. 74. 


mined accozding to the Rules of County Courts, pꝛoperly ſo 
called: Foz we plead it to be accozding to the Cuſtom of the 
County Palatine of Durham, which is an exempt Jurisdic⸗ 
tion. As koz the Exception to its being held de 15 diebus in 
15 dies; the Anſwer to the firſt Exception anſwers this alſo, 
The Judges of Aſſize in Mrits of Falſe Judgment have 
allowed this Cuſtom, and affirmed Judgments given in 
this Court: Of which we have many Pꝛecedents. Foz the 
third Exception, concerning the Galidity o the Cuſtom; to 
the firſt Exception againſt it, he anſwered; That a Bar is 
good enough, if it be to a common Intent, and the common 
Intent is, That the quzdam querela muſt be purſuant to the 
queſtus eſt nobis: And in this Caſe it was ſo; the queſtus eſt 
nobis, and the Pꝛecept upon which the Plaintiff was arreſted, 
are both in an Action of the Caſe upon a Pꝛomiſe. And to 
the ſecond, That the Cauſe of Ackion is ſhewn to ariſe 
within the Jurisdifton; fo2 the Pzomiſe, which is the Gzound 
of this Action, is ſaid to have been made infra Comitat. Palatin. 
To the third Exception, That in inferioz Courts it is illegal 
to award a Capias befoxe Summons; but this Court is 
in a County Palatine; and ſuch Courts are like to the 


Courts at Weſtminſter, and have the ſame Authozity ; Row 
| landſon 
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landſon and Sympſon, 1 Roll. 80 1. placito 11. And the Cuſtoms 
of thoſe Courts are good Warrants fo2 their Proceedings, 
as the Cuſtom of the King's Bench is fo2 their iſſuing Lati- 
tats. To the fourth he ſaid, Jt was a kozeign Intendment, 
to ſuppoſe-a Court of Chancery in the City of Durham; a 
Court of Equity cannot be by Gzant, and there is no Pꝛe⸗ 
. ſcription in the City of Durham, to hold Plea in Equity. To 

the fifth he laid, The Pꝛomiſe was laid to have been made with⸗ 
in the Jurisdi#ton, To the ſixth, ut ſupra. To the ſeventh, That 
this P2ecept was accozding to the Fozm of all their Pꝛecepts 

in like Caſes. To the eighth, That taking both Days inclu⸗ 
ſively, there are 15 Daps. But admitting that there were 
ſome Defet. in the Pꝛoceedings, yet ſince. that Court can 
iſſue ſuch a Uirit as this is, it is ſufficient to excuſe the 
Officer : 10 Rep. The Cale of the Marſhalſea. 

Cur', This is not a County Court, but a Court vocat. Cur 2 8 74. 

Com', and it is within a-County Palatine; and fo2 both thoſe 
Reaſons not in the ſame Degree with other County Courts. 
And though it were a County Court, it might by ÞP?2eſcription 
be held befo2ze the Sheriff, as a Court Baron map by a ſpecial 
Pꝛeſcription be held coram Seneſchallo, and ſo it hath been ad- 
judged: In the Caſe of Armyn and Appletoft, Cro. Jac. 512. 
There is no ſuch ſpecial P2eſcription as there ought to be, 
but a general. Pzeſcription fo: a Court Baron, and every 
Court Baron muſt be p2elcribed kor. The County Palatine 
of Durham is not of late ſtanding, like that of Lancaſter, but 
is immemozial : And a Cuſtom there is of great Authozity. 
As to the Dbjeion againſt quandam querelam ; why it may not 
be as allowable foz a Man there to bing a queſtus eſt nobis, 
and declare in what Plaint he will, as it is here to arreſt a 
Man and declare againſt-him in any Action? But admitting 
the Pꝛoceedings irregular, pet ſince the Court can iſſue a 
. Capias, that excuſes the Officer in this Action: And Judgment 
was given fo2 the Defendant, Niſi cauſa, &c. 


vol. Q 3 1 V Term. 
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( 10 ) Brooking verſus Jennings, £5 alios. 


DE Plaintiff- declared as Executo2 againſt the De- 
fendants, as Executozs alſo; they pleaded ſeverally 
Plene adminiſtravit. Upon one of the Iſſues a ſpe⸗ 
cial Cervix was found, viz. That the ſaid Deken⸗ 

pant being Executoꝛ durante minore ætate of an Jnfant, had 
paid ſuch and ſuch Debts and Legacies, and had delivered 
over totum reſiduum ſtatus perſonalis of the Teftato2, to the 
Inkant Exetutoꝛ, when he came of Age. Juſtice Atkins. This 
ſpecial Uerdi# does not maintain the Defendant's Plea of 

8 Fully adminiſtred: Fo2 that cannot be pleaded, unleſs all 

Mac. 495 Debts, Sc. are Diſcharged, as far as the Aſſets will reach: 

428, 254 which is not done here; fo? reſiduum ſtatus perſonalis is deli⸗ 

1 E. Rey. yered over, &c. and that reſiduum 18 liable to the Payment of 
Fg. G. 77, this Debt, which is yet undiſcharged. But Vaughan, Wynd- 
2 . ham and Ellis held, That however an Executoz diſchargeth 
7. C eee. himſelf of the Eſtate that was the Teſtatoz's, he may plead 
Caf. temp. W. Fully adminiſtred: And that it is his ſafeſt Plea. ME 
5: en" 2 It was found by the lame Uervit, That the Teſtato: left a 
456. 527 perlonal Eſtate, to the Ualue of 2000]- That there were owing 


G11, 613. 
15:07 by him 500 l. in Debts upon Specialties, 5001. moze upon 


293, 457. ſimple Contracts; and that he had diſpoſed of 400]. in Le- 


Comyns 110, 


534, 54%: .,, Of the Debts and Legacies aforeſaid; and had accounted with 
131, 201, the Jnfant Executo?, he came of Age, and that upon 
67h, 750 the Payment of 911. to him, the Infant Executo? releaſed 
336, 34% to him all Ations, &c. and whether upon this whole Patter⸗ 
17 296, on et ee ſhould be laid to have adminifired, was the 
4 *$s | ue ton: f 
= 3 Vaughan. Then an Infant Executo? 
3 ns. 402, Power of an Crecuto? durante minore ætate cealeth; and — 
: Ns 


399, 400. 
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new Executo2 is then liable to all Anlons: Ik the kozmer 
Executoz waſted, the new one hath his Remedy againſt him; 3 Ge. 43; 
but he is not liable to other Mens Suits. No? is there any 
Inconvenience in this; fo2 ſtill here is a Perſon liable to all 
Aſtlons: It is objeſted, That poſſibly. the new Executoꝛ is not 
of Ability to ſatisfy: J anſwer; Ik in ſome particular Caſe 
it fall out to be ſo, that is by Accident: And to argue from 
the Poſſibility of uch an Accident, is to ſuppoſe the Law 
fitted to anſwer all Emergencies. Atkyns accozded. 

Vaughan. It is ſaid, That here are 15001. liable to pay this 
Debt: Foz to pay Debts upon fimple Contrafs oz Legacies 
befoze it, is a Devaſtavit; eſpectally the Defendant having 
Notice of this Debt (which was alſo found.) That is a Mi⸗ 
ſtake, upon. which ſome Books run: But it is certainly no 
Law. Debts upon ſimple Contracks may be paid befoze 
Bonds, unleſs the Erecutozs have timely Notice given them n. 
ok thoſe Bonds; and that Notice muſt be by Acklon. Arkyns 7 , 6. 
and Ellis agreed with Vaugban. Wyndham dubitabat. Che Caſe ts 
was put off to be argued next Trinity Term: But in the 
mean Time the Plaintiff diſcontinued. 


* 4 — 
— — 


Scudamore 2 Croſling, Exch. Chamber S, it) 


8 firmæ. A ſpecial Uerdi#: It was found, That a as. C. 1 Yar. 
Pan by Deed did give and grant, bargain and ſell, alien, 8 
enfeoff and confirm to his Daughter certain Lands: But no 4: 754 
Conſideration of Yoney is mentioned, no2 is the Deed en- Us. 
rolled; there is likewiſe no Conlideration of natural Affection 1 
expꝛeſled (other than what's implied in naming the Gꝛantee & Pobus & 
his Daughter) there is no Livery endoxſed, noz any fgund to 374 ante 
have been made; no2 was the Daughter in Poſſeſlion-at the?“ 1 
Time ok the Deed made. The Queſtion was, Uhether this 2 24a. 207. 
were a void Deed, oz had any Operation at all in the Law, 372. 
and what was wꝛought by it? In the King's Bench it was 
adjudged by the whole Court to be a good Deed, and that it 
carried the Eſtate to the Oaughter by way of Covenant to ſtand 
ſeiſed. Upon a Mrit of Erro2 befoze the Juſtices of the Com- 
mon Pleas, and the Barons of the Exchequer, the Caſe was ar- 
gued at Serjeants-Inn, by Sir William Jones againſt the Deed, 


and 


> 


— 
— — 
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on temp. S and by Sir Francis Winnington = Baintenance of it. 
178 Jones. Befeze the Statute of Uſes, a Man might either 
181, Sc. have retafned the Poſſeſſion, and have departed with the Ale, 
196, 197 of he might have departed with the Poſſeſſion, and have re- 
Gilb. Fg. Rp. tuined the Ale; oꝛ he might have departed with them both to- 
17, 20, oe. gether. The Statute unites the Poſſeſſion to the Uſe ; but 
Cf renp. V. leaves Men at Liberty to convey their Eſtates by putting the 
3. 38, 39, Poſſeſlion out of themſelves, and limiting an Ale; oz by 
101, 160, raiſing an Ale, and let the Poſſeſſion follow that. Now how 
A ſhall it be known when an Eſtate muſt paſs one of theſe 
302. Maps, and when the other? That muſt appear by the Inten⸗ 
18 in tion ok the Party cxp2eſſed in the Deed. Some Convey- 
763. 37 ances contain Mozds that look both Mays; ſome one May 
177. and ſome another. If the Mozds look both Ways, then has 
: {4. ce. he, to whom the Eſtate is intended to be conveyed, Election 
: 74. Kenn. to take it whether May he likes beſt: Sir Rowland Heyward's 
799, 801, Cale, 2 Rep. Adams and Steer, 2 Cro. 210. {0 in Mich. 9 Jacob. 
995 Man in Conſideration of Money did grant, enkeotk, bar: 
2 Roll. 786, gain and ſell; and in the Deed there was a Letter of At: 
737. fl. 25. to2nep to make Livery; reſolved to be a good Conveyance 
by way of Bargain and Sale, if the Deed were enrolled : 

Roll's ſecond Part, 787. Where the Wozds are only p2oper 

to paſs an Eſtate by way of Uſe, there you ſhall never take 

an Eſtate at Common Law: Cro. Jac.. 210. in Adams and 

Steer s Caſe: Denton and Fettyplace's Caſe, 30 Eliz. is there 

cited, Chat by the TUo2ds of Bargain and Sale without At- 
toꝛnment, a Reverſion pafſeth not. Vide ibid. 50. Dy. Atkyn's 

Caſe! The King bargains and ſells, &c. no Uſe can ariſe, be⸗ 

cauſe the King cannot ſtand ſeiſed to an Uſe, Moor 113 On 

the other Side, where the Mods are pꝛoper to paſs the "Eftate 

at Common Law, there nothing ſhall paſs by Map of fe : 

Dyer 302. b. a Quære is there made, whether oz no, if a Man, 

in Conſideration of mutual Aﬀettton, 8c. releaſe to his Bꝛo⸗ 

ther, who is not in Poſſeſſion ; whether an Uſe hereby ariſeth 

to the Releſſee? But this Quzre is reſolved in a manuſcript 

Bepoꝛt that J have of that Caſe + viz. That no ſe does ariſe. 

He cited Ward and Lambert's Cale: Cro. Eliz. 394. and Osburn 

and Churchman's Caſe, Cro. Jac. 127. which is the Caſe in 
Nueftion. In Roll's ſecond Part, fol. a Man in Conſidera⸗ 

tion of Marriage did give and grant unto his T'ife after his De- 

ceale, to her and the Þeirs of her Body, &c. and it was reſolved 

That nothing paſſed. This Caſe is much ſtronger than cuts: 

Foz there is but one — to matze this good, viz. by rafſing an 


Cie : 


nn. 
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Caſe: Foz as a Conveyance at Common Law, lt cannot be. 

good, becauſe a Freehold cannot be granted to commence in 
futuro; and yet rather than recede from the Mods of the 
Party, the Deed was adjudged to be void. He cited Foſter 

and Foſter's Caſe, Trin. 1659. which himſelf had argued. In 18 82. 
the Deed here in Queſtion there are (ods p2oper to paſs an . 44 
Eſtate in Poſſeſſion ; Give and grant. There is likewiſe a 277. 


Clauſe of Warranty ; of which "the G2antee ſhould loſe the 
Benefit in a great Deaſure, if he were in the Poſt, fo2 then 
he ſhall not vouch: And there are Opinions that he cannot 
rebut; as in Spirt and Bence's Caſe. There is alſo a Cove- 
nant, "That after the Sealing and Deltvery, and due Execu⸗ 
tion ok, &c. the Party ſhall quietly enjoy, &c. Now, what 
Execution can be meant, but by Livery and Seiſin? Fox's 
Caſe, 8 Rep. has been objecked; in which it is reſolved, That 
the Veverfion in that Caſe ould paſs by way of Bargain and 
Sale, tho' the Mozds of the Szant were, demiſe, ſet, and to 
Farm let; all Mods pꝛoper to a Common Law Conveyance : 
7 anſwer, The Conſideration of Money there exp2efſed, is ſo 
ſtrong a Conſideration, as to carry it that Map; but the 
Conſideration of natural Aﬀeition is not ſo ſtrong; and ſa 
the Caſes are not alike. The Conſideration of Money has 
been held ſo ſtrong, as to carry an Eſtate of Fee-ſimple in an 
aſe, without Moꝛds of Inheritance. 


Winnington contra. Me inſiſted upon the Intention of the 
Party, the Conſideration of Blood and natural Affeckion, and 
the Neceſſity of making this Deed good by way of Covenant to 
ſtand ſeiſed, becauſe it could not take Effe# any other way. 
The Clauſe of Warranty and Covenant fo2 quiet Enjoyment, 
he ſaid, were but Fozms of Convepances, and Mozds of 
Clerks; but the effeFual Mozds are thoſe that contain the In⸗ 
ducement of the Party to make the Conveyance, and the 
Mozds that paſs the Eſtate: pe cited Plow. Queries, placito 
305. 2 Roll. 787. Placito 25. 1 Inſt. 49. Poph. 49. In Foſter's 
Caſe, which had been cited againſt him, he ſafd, the Deed 
was as unkozmal to pals the Eſtate one way as another, Jn 
Osburn and Churchman's Caſe, he ſaid, this Point was ſtarted, 
but that the Reſolution was not upon this Point: It came 
in Queſtion neither upon a ſpecial Uerdi#, no2 a Demurrer. 
Tibbs and Purplewell's Caſe, 40 & 41 Eliz. 2 Roll. 786, 787. 
anſwers all Objeſtions againſt our Caſe, and is in Foꝛm and 
Subſtance the ſame with it. Þe cited one Saunders and Savin's 


IL S 2 Caſe, 


— 


178 
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x Sid. 26. 
1 Vent. 140. 
1 Keb. 162, 


275. 


Raym. 48. 


Caſe, adjudged in the late Times in the Common Pleas, viz. 
That where a Man ſeiſed in Fee of a Rent-charge, granted 
it to a Kinſman fo2 Life; and the Gzantoz died bekoze At- 
toznment, it was reſolved, That upon the Sealing and De⸗ 
livery of the Deed an Ale aroſe. Wherefoze he pꝛaped, That 
the Judgment might be affirmed. 


Turner Chief Baron of the Erchequer, Turner and Lit- 
tleton Barons, and Atkins, Wyndham and Ellis Juſtices of 
the Court of Common Pleas, were fo2 affirming. the Judg- 
ment. Vaughan Chief Juſtice of the Common Pleas, and 
'Thurland puiſne Baron contra, | 

The ſir Judges argued, 1. That fn a Covenant to ſtand 
ſeiſed, thoſe Mods of covenanting to ſtand ſeiſed to the Uſe 


of, Gc. are not abſolutely neceſſary, and that it is ſufficient 


ik there are Mozds that are tantamount. 2. That no. Con- 
veyance admits of ſuch Uariety of TUo2ds, as does this of a 
Covenant to ſtand ſeiſed. 3. That Judges have always en⸗ 
deavoured to ſuppo2t Deeds, ut res magis valeat, 8c. 4. That 
the Gzantoz in this Caſe by putting in Plenty of Taozds, 
ſhews, That he did not intend to tie himſelf up to any Sozt 
of Conveyance. 5. That if the Mozds Give and grant han 
been alone in the Deed, there would have been no Queſtion; 
and that if ſo, then utile per inutile non vitiatur. 6. That every 
Man's Deed muſt be taken moſt ſtrongly againſt Himſelf. 
7. That the Mozds Give and grant enure ſometimes as a 


G2ant, ſometimes as a Covenant, ſometimes as a Releaſe ; 


and muſt be taken in that Senſe which will beſt luppozt the 
Intent of the Party. 8. That the very Point of this Caſe 
has received two full Determinations upon Debate; and that 
it were a Thing of ill Conſequence to admit of ſo great an 


- Qncertainty in the Law, as now to alter it. 9. That there 


is here a clear Intent that the Daughter ſhould have this 


Eſtate, a Deed, a good Conſideration to raiſe an Uſe, and 


TWozds that are tantamount to a Covenant to ſtand ſetſed. 
Mherekoze the Judgment was affirmed, 


Thurland ſaid, The Intention of the Party was not a ſure 
Rule to conſtrue Deeds by: That if Lands were given in con- 
nubio ſoluto ab omni ſervitio, the Jntent of the Giver is, To 
make a Gift in Frank-marrfage; but the Common Law, that 
delights in Certainty, will not underſtand his TWozds ſo, be⸗ 
cauſe he does not ſay, in libero maritagio: Jn our Cale, the 


firſt 


2 
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* 


firſt Intent of the Father was to ſcttle the Land upon his 
Daughter: His ſecond Intent was to do it by ſuch oz ſuch a 
Conveyance: What Conveyance he meant to do it by, we 
muſt know by his Mozds; the Words Give and grant do gene- 
rally and naturally wozk upon ſomething in elle: Strained 
Conftrut:ons are not favoured in the Law: Noz ought Þeirs - 
to be diſinherited by kozced and ſtrained CTonſtruqions. Ik 
this Deed ſhall wozk as a Covenant to ſtand ſeiſed, it will be 
in vain to ſtudy Fozms ok Convepances; it is but thꝛowing 
in Mozds enough, and if the Lands pals not one Map, they 
will another. Pe cited Cro. 279. Blitheman and Blitheman's 
Caſe. And 34 & 35 Eliz. Dyer 55. he ſaid Pitfield and Pierce's 
Caſe in March, was later than that of Tibs and Purplewell, 
and of better Authozity. 
Va':3han accordant. Jt is not clear that the Mods Give 1 $i. 26, 

and orant are ſufficient to raiſe an Ale; but ſuppoſing that 
they are by a foꝛced Expoſition, when nothing appears to the 
contrary ; will it thence follow, That they may be taken in a 
Senſe diret#ly contrary to their pꝛoper and genuine Senſe, in 
ſuch a Place as this, where all the other Parts of the Deen 
are wholly inconſiſtent with, and will not by any Poſſibility 
admit of ſuch a Conftrutton 2 Þe mentfoned ſeveral Clauſes 
in the Deed, which he ſaid were p2oper only to a Conveyance 
at Common Law. Me appealed to the Law befoze the Sta- 
tute of Uſes; and ſafd, That where an Uſe would not tiſe by 
the Common Law, there the Statute executes no Poſſeſſion ; 


and that by ſuch a Deed as this no Uſe would have riſen at 2 2/7. 789 


the Common Law: But the Judgment was affirmed, 


G W a 
— 


Gabriel Miles's Caſe. - of 12 2 ) 


E and his Wife recovered in an Adion of Debt againſt ry temp. V. 
one Cogan two hundzed Pounds, and ſeventy Pounds 3% , K. 
Damages: The Wife dies, and the Pusband p2ays to have 7, 51.84. 
Execution upon this Judgment. The Court, upon the firſt 9p, Sc. 
Motion inclined, That it ſhould not ſurvive to the Husband; 3 
but that Adminittratton ought to be committed of it, as a 17. - 396. 
Thing in Aion: But this Term they agreed, That the Þul- 4 
band might take out Execution; and that by the Judgment 2,5. . 


it 2 Il. Rayn. 
1050. 
1 Hm. 378. 


* 
. 
* 
— 5 
p — » 
190. 1465 re —  — as * 
* 


— — 
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it became his own Debt, due to him in his own Right. And 
1 Co. 464. Acco2dingly he took out a Scire Facias: Beaumond ànd Long's 
Caſe, Cro. Car. 608. was cited. 


— 
— —-— 
— —— * 


(13) Anonymus. 
Leaſes Þ E Plaintiff in an Ejectione firwz declared upon a 
143, = Leaſe made the tenth Oay of October, Habend. from the 


1 Sera. 651. 20th of November, fo2 five Pears. And the Queſtion upon 
53 Rem. @ ſpecial UGerdick was, CUhether this were a good oz a void 
wa Leaſe? Serjeant Jones. There are many Caſes in which the 
Law rejefts the Limitation of the Commencement of a Leale, 
if it be impoſſible; as from the 31ſt of September, o2 the like: 
Now this being altogether uncertain, and ſince there is no- 
thing to determine your Judgments what November he meant, 

whether laſt-paſt, oz nert-eaſuing, it amounts to an impoſ- 
ſible Limitation. Roll. Tit. Eſtate, placito 7. 849. Ibid. pla- 

6 G. 36. a. cito 10. betwirt Elmes and Leaves. Baldwin cont. The Law 
will rejeck an impoſſible Limitation, but not an uncertain Li- 
mitation. Vaughan and Atkins. The Law rejefts an impoc⸗ 
ſible Limitation, becauſe it cannot be any Part of the Par⸗ 
ties Agreement: But an uncertain Limitation vitiates the 
 Leale, becauſe it was Part of the Agreement; but we cannot 
determine it, not knowing how the Contract was. There are 

many Examples of Leaſes being void fo2 Uncertainty of 
Commencements; which could not have been adjudged void, 
if the Limitation in this Caſe were good, Wyndham and 
Ellis contra; and that it ſhould begin from the Time of the 
Delivery. It was moved afterward, and Ellis being abſent, 

it was ruled by Vaughan and Atkins agatnſt Wyndham's Dpi: - 

nion, and Judgment was arreſted, 


Fowle 
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Fowle & Doble's Caſe. (14) 


"Ormedon in the Remainder. The Caſe was this t There Non-tenure. 
were thꝛee Siſters, the eldeſt was Tenant in Tall of a 97" 
fourth Part of 140 Acres, &c. in thee ills, A. B. and C. the Nel. Lare. 
Rematnder in Fee-ſimple to the other two: The Tenant in 556 305, 
Tail takes pusband Dꝛ. Doble the Defendant. The Pusband 25%, o. 
and like levy a Fine Sur Conuſance de droit, to the Uſe of L/ Rn. 
them two, and the Þeirs of the Body ok his (Mike, the Re- pats _ 
mainder in Fee to the right Heirs of the Husband: And this ;. 
Fine was with Warranty againſt them and the Heirs of the Gf tenp. 2: 
Mike. The Wife dies without Iſſue, living the Pusband, . —3 
againſt whom Lucy and Ruth, the other two Siſters, to 2. 3. 4. 
whom the Kemainder in Fee was limited, bzing a Formedon 142, 143. 
in the Remainder, The Defendant, as to Part of the Lands 
in Demand, viz. 100 Acres, pleaded Mon⸗tenure, and that // Late. 
ſuch a one was Tenant. To that Plea the Plaintiff de⸗ . , 
murred. As to the reſt of the Lands, he pleaded this Fine 
with Carranty, The Plaintiffs made a frivolous Replica⸗ 
tion, to which the Defendant demurred. The Plafntiffs 
Counſel excepted to the Dekendant's Plea of Non-tenure : 
1. That he does not erpzels in which of the Uills the 100 
Acres lie: 5 Ed. 3. 140. In the old Pꝛint, 184, and 33 H. 6. 51 | 11 
Sir John Stanley's Caſe, But this was over ruled; fo2 the Wh 
Formedon — of ſo many ſeveral Acres, he fs not obliged 
to ſhew where thoſe lie, that he pleans Non-tenure of: Þe 
tells the Plaintiff who is the Tenant, which is enough fo? 
him. 2. Becauſe he that pleads Mon⸗tenure in Abatement, | 
ought to ſet foxth who was Tenant die impetrationis brevis 1 
orig', &c. But this was over⸗ruled alſo; fo2 he ſays, That til 
himſelf was not Tenant die impetrationis brevis origin. but that . 
ſuch another eodem die was Tenant; which is certain enough. 
When the Tenant pleads Non-tenure to the whole, he needs k 
not ſet kozꝛth who is Tenant; otherwiſe when he pleads Non- 1 
tenure of Part: 11 H. 4. 15. 33 H. 6. 51. At the Common . 
Law, if the Tenant had pleaded Non-tenure as to Part, 
it would have abated all the Grit: 36 H. 6. 6. But by the i 
Statute of the 25 Ed. 3. c. 16. it was enafted, That by the iff 
Exception of Non-tenure of Parcel, no Writ ſhould be abated, _ 1 
but only for that Parcel, whereof the Non-tenure was al- Cf! 
ledged. A third Exception was taken to the JIleading of the _ - Fl 
Vor. I. Aaa | Fine, 


* 


— 


8 — — 
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1 370. ſfroys his Warranty : And this is Littleton's Text. 


Caf. temp. 
Talib. 237. 


Fine, viz. becauſe he pleaded a Fine levied of a fourth Part, 
without ſaying, In how many Parts to be divided. This was 
alſo over-ruled, and 1 Leon. 114. was cited; where a Diffe- 
rence is taken betwirt a Writ and a Fine: And in a Fine it 
is laid to be good, that being but a common Aſſurance, aliter 
in a Writ: 19 Ed. 3. Fitz. Br. 244. This Exception ſeems 
levelled againſt the Plaintiff's own Crit, in which he de- 
mands a fourth Part, without ſaying, Jn how many Parts 
to be divided, The Matter in Law was, CUhether oz no 
this Warranty, being againſt the Pusband and Mike, and 
the Heirs of the Mike, were a Bar to the Plaintiffs, 82 ſur- 


_ vived to the husband? And it was reſolved to be a Bar; fo2 


this Warranty as to the Pusband, was deſtroyed as ſoon as 
it was created: The fame B2eath that created it put an End 
to it: Foz the Þusband warranted during his own Life only, 
and took back as large an Eſtate as he warranted; which de- 
- 4 We 
Man make a Feoffment in Fee with Warranty, and take back 

an Eſtate in Fee, the Ularranty is gone, But the Oeſtruc- 


tion of the Þusband's Warranty does not affeit the Mike's: 


20 H. 7. 1. and Syas Caſe; upon which Ellis ſaid, he much 
relied. Herbert's Caſe, 3 Rep. can give no Rule here, fo 
that here the Þusband is ſeiſed only in Bight of che Mike. 
Vaughan ſaid, That if the Fine in this Caſe had been levied 
to a Stranger fo2 Life, oz in Fee, who had been impleaded by 
another Stranger; that in that Caſe the Tenant ought to 
have vouched the ſurviving Þusband, as well as the Þecir of 
the Mike, oz elſe he would have loſt his Marranty. 2. He ſaid, 
if the Fine had been levied to the Uſe of a Stranger, who had 
been impleaded by the Þeirs of the Mike, he queſtioned, 


— 51, 52, Whether oz no the Tenant could have rebutted them fo2 any 


6. 
Cro. Jac. 217, 


218. 


Bro. Gar- 


ranty I 4+ 


10. 51. 
C. Air. 373. 5. gut of 5 Ed. 2. Fitz. Tit. Garranty 78. upon which the Judg* 


mo2e than a Moiety? And he queſtioned the 'Reſolution of 
Sym's Caſe, 8 Rep. There is a Cale cited in Sym's Caſe out 
of the 45 Ed. 3. 23. which is erp2eſly againſt the Reſolution of 
the Caſe: It is laid in the Repo2ts, That no Judgment was 
given in that Cale, which is falſe; and that the Caſe is not 
well abzidged by Brook, which is alſo falſe. If in caſe of a 
Uoucher, a Man loſeth his Warranty, that does not vouch all 
that are bound; why ſhould not one that is rebutted have the 
like Advantage? There is a Reſolution quoted in Sym's Caſe 


ment is ſaid to be founded, being, as is there laid, a Caſe in 


Point; but he conceived not: Foz Harvey, that gave the Rule, 
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Term. Pa 


lald, Le tenant poit barrer vous touts, ergo un ſole: Tn the Caſe 8 Co. 5. 6. | 


there were ſeveral Co-hefrs, and if all were Demandants, all 
might have been barred; and if one be Demandant, there 


is no Queſtion but ſe may be rebutted fo2 her Part. But 


Sym's Caſe is quite otherwiſe + Foz there one Perſon is Co⸗ 
heir to the Guarranty, that is not Peir to any Part of the 
Land. In 6 Ed. 3. 50. there is a Caſe reſolved upon the 


G20und and Reaſon of the 45 Ed. 3. Foz theſe Reaſons he 


ſaid, he could not rely upon Sym's Caſe, pe agreed with the 
reſt to the Reaſon, Why the Warranty is deſtroyed? viz. Be⸗ 


cauſe the Þusband takes back as great an Eſtate as he war» 


ranted: Fo2 then no Ciſe can be made of the Warranty, If 
a Man that has Land, and another warrant this Land to 


one, and his Þefrs, and one of them die without Þeirs, the 


Survivoz may be. vouched without Queſtion; —The Pusband 
never was obliged by this Warranty ; but as to him it was 
meerly nominal: Foz krom the very Creation ok it, it was 
impoſſible that it ould be effeftual to any Purpoſe : He cited 
Hob. 124. fn Rolls and Osborn's Caſe. The whole Court 
n in this Opinion, Judgment was given kaz the 


Term. 
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(15) Hammond verſus Howell, c. 
— ÞE Plaintiff brought an Action of Falte Jmpziſon- 
8 ment againſt the Mapoz of London, and the Re: 
pl. 20. co2der, and the whole Court at the Old Baily, and 


2 Jon. 13. 


8 the Sheriffs and Gaoler, fo2 committing him to 
Sc. 


Pꝛiſon at a Seſſions there held. Ehe Caſe was thus: Some 
Nuakers were indicked fo2 a Riot, and the Court direfted the 
Jury, if they believed the Evidence, to find the Pyziſoners 
guilty; fo2 that the Fat ſwozn againſt them was in Law a 
Riot: TUhich becauſe they refuſed to do, and gave their Ger-. 
7 N - dict againſt the Direftfon of the Court in Matter of Law, 
338. they committed them. They were afterwards diſcharged upon 
4 %%. 314. a Habeas Corpus. And one of them bzings this Aﬀton fo2 the 
wongful Commitment. Serjeant Maynard moved fo2 the 
Defendants, That they might have longer Time to plead 
Foz a Rule had been made, That the Defendants ſhould 
plead the firſt Day of this Term. The Court declared their 
2 119 Dpinions againſt the Action, viz. That no Aﬀton will lie 
Caf: mp. Ir. Againſt à Judge fo2 a wongful Commitment, any moze than 
3. 388, 392, ko an erroneous Judgment. Monday, the Secondary, told 
9 „ the Court, That giving the Defendants Time to plead coun- 
263, 468. tenanced the Aſtion, but granting Imparlances did not. So 
2 La. e they had a ſpecial Imparlance till Michaelmas-Term next. At- 
707 kins. Jt was never imagined, That Juſtices of Oyer and 
Terminer, and Gaol-delivery, would be queſtioned in p2ivate 
_ Aﬀtons, fo2 what they ſhould do in Execution of their Office; 
ff the Law had been taken ſo, the Statute of 7 Jac. c. 5. For 
_ pleading the general Iſſue, would you included them as well 

as inferio2 Officers, 


; Birch 
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| Birch & Lake. (16) 


A Pdohibition was granted to the Spiritual Court upon Prohibition. 
this Suggeſtion, that Sir Edward Lake Uicar general, 

had cited the Plaintiff ex officio to appear and anſwer to di- 

vers Articles. The Court ſafd, that the Citation ex officio 


was in Uſe, when the Dath ex officio was on Foot: But that 2 . © 


is ouſted by the 17th of Eliz. If Citations ex- officio were 17% Ne, 
allowed, they might cite whole Counties without Pacſent- 2, % 
ment; which would become a Trick to get Money. And the %. 
Party grieved can have no Action againſt the Qicar general, % 110, 
being a Judge, and having Jurisdi#fon of the Cauſe, though.“ 

he miſtake his Power. Per quod; &c; 


* - W -- ag. «- - © % * - - 4 * 
— 6 . wm . 


Anonymus. 617) 
| ES 5 F S. C. 2 Jon. 
Aron and Feme Adminiftratozs in the Right of the Feme, 
bring an Aﬀton of Debt againſt Baron and Feme, Admi- Adminitra- 
niſtrato2s likewiſe in the Right of the Feme, de bonis non, &c. of 9 


J. S. The Attion is ko: Rent incurred in the Defendants own : 


Time, and is bought in the Debet & detinet. The Defen- 2:74 120. 
dants plead, Fully adminiſtred; to which the Plaintiffs de- 557; 3" * 


1 Vent. 171. 


murred. Serj. Hardes fo2 the Plaintiff ſaid, The Action 5:4 266. 
was well bzought in the Debet & detinet, fo2 that nothing 1 209. 
is Aﬀets, but the Pꝛofits over and above the Ualue of the } 2 /.4 


1 Lev. 128. 


Rent: pe cited Hargrave's Caſe, 5 Rep. 31. 1 Roll. 603. 2 Me. Co. # 


Cro. 238, Rich and Frank. ibid: 411. ibid. 549. 2 Brook 202. 30 70. 
1 Bulſt. 22. Moor 566. Poph. 120. Though if an Erecuto? / ene. 1. 


be Plaintiff in an Action koz Rent incurred after the Teſta⸗ 32 
toz's Death, he muſt ſue in the Detinet only, becauſe what- 57.7 


ever he recovers is Aﬀetst: But though an Executo2 be Plain- C. 6s;. 
tiff, yet, if the Leaſe were niade by himſelf, he muſt ſue in 


the Debet & detinet, Then the Plea of Fully adminiſtred, is 77% 2 7«--. 


not a good Plea t Foz he is charged ko; his own Occupation. “ 
It this Plea were admitted, he might give in Evidence Pay- 
ment of Debts, 8c. fo2 as much as the Term is woꝛth, and 
take the P2ofits to his own Uſe, and the Leſſo2 be ſtript of 
his Rent: In Style's Repozts 49. in one Joſſelyn's Caſe, this 
' Plea was ruled to be ill. And of that Opinion the Court 
VoI. J. B b b | was; 


YER 


—______——— ——_ —_— —_— ſh F 
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2 Cro. 549. 


Crt 3- 


Statute Mer- 
Chant, 


was; and ſaid, That Erecutozs could not waive a Term, 


(though if they could, they ought to plead it ſpecially) fo? it is 


naturally in them, and prima facie fs intended to be of moz2e 
Qalue than the Rent: If it ſhould fall out to be otherwiſe, the 
Executozs ſhall not be liable de bonis propriis, but muſt ald 
themſelves by ſpecial Pleading. Foz the Plea, they ſaid there 
was Nothing in it: And gave Judgment fo2 the Plaintiff, 


. a —_ = a at. %. = 


—_m—_ we. * ah. 5 — _— 
—B 
1 


Buckly & Howard. 


S upon two Bonds, the one of 20 l. the other of 
40 l. againſt an Adminiſtratrix: The Defendant pleaded, 
That the Inteſtate was indebted to the Plaintiff in 250 1. 
upon a Statute Merchant: TUhich Statute is pet in Fozce, 
not cancelled no; annulled: And that ſhe has not above 40 
Shillings in Aſſets, beſides what will ſatisfy this Statute. The 
Plaintiff replies, That the Statute is burnt with Fire. The 
Defendant demurs. And by the Opinions ok Wyndham, At- 
kyns, and Ellis, Juſtices, the Plaintiff had Judgment. Foz 
the Defendant, by his Demurrer, had confeſſed the Burning 
of the Statute: Which being admitted and agreed upon, it is 
certain that it can never riſe up againſt the Dekendant: Fo2 
the Stat. of the 23 Hen. 8. c. 6. concerning Recogniſances in 
the Nature of a Statute-Staple, refers to the Statute-Staple, viz. 
That like Execution ſhall be had and made, and under ſuch 
Manner and Fozm as is therein pꝛovided: The Statute-Staple 
refers to the Statute-Merchant; and that to the Statute of 
Acton Burnel, 13 Ed. 1. which p2ovides, That if it be found 
by the Roll, and by the Bill, that the Debt was acknowledged, 
and that the Day of Payment is expired, that then, &c. But 


ik the Statute be burnt, it cannot appear that the Day of 
Payment is expired; and conſequently there can be no Execu⸗ 


tion. Ik the Recogniſee will take his Action upon ft, he muſt 


ſay, hic in Cur. prolat. 15 H. 7. 16. Vaughan differed in Opi⸗ 


nion: Pe ſaid, 1. That it is a Rule in Law, That Matter 
of Reco2d ſhall not be avoided by Matter in pais ; which Rule 


is manifeſtly thwarted by this Reſolution, He ſaid, It 
was a Matter of Reco2d to both Parties; and the Plain- 


tiff could not avoid it by ſuch a Plea, any moze than the De⸗ 
fendant could avoid it by any other Matter of Fact. pe ev 


3 


— 
—_—y 
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a Caſe, where the Obligee voluntarily gave up his Bond to G. Lir. 226. | 
the Dbligo2, and took it from him again by Fozce, and put it?“ 216. . | 
in Suit: The Defendant pleaded this (pectal Matter, and the 4 
Court would not allow it: But ſaid,” he might bzing his {4 
Ation of Treſpaſs. 2. Suppoſe the Defendant had taken . 
Iſſue upon the Statute's being burnt, and it had been found 

to Have been burnt, and yet. had been "found afterwards; the 

Defendant could not have any Benefit of this Gerdick. IÞe 2 Fern. 299. 


ſaid it was a p2oper Caſe fo2 Equity, 


RET * £2 ao — 1 a * 1 1 4 — 1 3 


6 — — 


Slater Es Carew. ( 19) 


EBT upon a Bond. The Condition was, That if 

the Obligoz, his Þeirs, Erecuto2s, &c. do yearly, and 
every Pear, pay oz cauſe to be paid to Thomas and Dorothy 
his Mike, during their two Lives, that then, &c. The Pul⸗ 
band dies, and the Queſtion was, Whether oz no the Pay: 
ment ſhould continue to the Mike? Serjeant Baldwin argued, 
That the Money is payable during their Lives, and the longer 
Liver of them: De cited Brudnel's Cale, 5 Rep. and 1 Inf. Co. 9. 
219. b. That whenever an Intereſt is ſecured fo2 Lives, it is , 7+ 
fo2 the Lives of them, and the longer Liver of them; And 1 1515 
Hill's Caſe, adjudged Paſch. 4 Jac. Rot. 112. in Warburton's * 3. 
Reports, Seyſe contra. The Jntereſt of this Bond is in the o e 
Obligee; the Pusband and Wife are Strangers, and there: 1 Koll. br. 
fo2e the Payment ceaſcth upon the Death of either of them: 4 ny" 
And of that Opinion was the whole Court; and grounded > gh 74. 
themlelves upon that Oiſtintion in Brudnel's Cale, betwixt 108. F 
where the Ceſtuy que vies have an Intereſt, and the Caſes of , Los , 4 
collateral Limitations. They ſatd alſo, That in ſome Caſes 108. 
an Intereſt would not ſurvive; as if an Office were granted 5 . f 
to two, and one of them died, unleſs there were Mozds of ; 5. 46. 


Survivozlhip in the Gzant. So the Plaintiff was barred, B. 43. 


Caſ. temp. | 
Mac. 163. Caſ. temp. Q. Ann. 108, 109. 2 Mod. Caf. in L. & Eg. 157, 158. Caſ. temp. Talb. 143. | * 
2 Ld. Raym. 1203, 1199, 1460, 2 Vm. 102, 280, 331, 347, 529. 3 Ws. 115, 158, 405, 408. | 


Term. Ii 
, / 


—— 


— 
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(20) Farrer & Brooks, Adminiſtrators of Jo. Brooks. 


Vide 2 Vet. Þ E Plaintiff had Judgment in Debt agafnſt John 

SS Brooks, the Jnteſtate; and took out a Fieri Facias, 
Stat. 29 Car. bearing Teſte the laſt Day of Trinity-Term, De bonis 

. 3. & catallis of John Brooks: Befoze the Execution of 
L. P. gadget which CUrit John Brooks dies, and Elizabeth Brooks admint- 
in, Dakin v. (ters; The Sheriff's Bailiff executes the Writ upon the In⸗ 
A, teſtate's Goods in her Hands. Upon this Serjeant Baldwin 

12 Ge. 2, moved the Court fo2 Reſtitution ; fo2 that a Fieri Facias is a 

Commiſſion, and muſt be ffrifly purſued. Now the Wiozds 

of the Writ are, De bonis of John Brooks; and by his Death 

they ceaſe to be his Goods. The Plaintiff will be at no Pꝛe⸗ 

judice ; the Goods will till remain liable to the Judgment; 

only let the Erecution be renewed by Scire Facias, to which 

the Adminiſtratreſs may plead ſomewhat. Wyndham. The 

Pꝛoperty of the Goods is ſo bound by the Teſte of the UUrit, 

as that a Sale made of them Bona fide ſhall be avoided ; 

which is a ſtronger Caſe. And ſince the Inteſtate Himſelf 

could not have any Plea, why ſhould we take Care that the 

Cel. emp. VW. Adminiſtratoꝛ ſhould have Time to plead 2 And of that Opi- 
1 4 Boys, nion was all the Court, after they had adviſed with the 

695. Judges of. the King's Bench; who infozmed them that their 

2 14. Rom. Ptattice was accordingly. But Vaughan ſafd, That in his 

103. Opinlon it was clearly againft the Rules of the Law. But 

3 Wms. 399, they ſaid there were Caſes to this Purpoſe in Cro. Car. Roll. 

mY Moore, 888. 
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| Liefe & Saltingſtone's Caſe. 


| Te&. firm. The Caſe upon a ſpecial Qerdi# was thus, viz. demiſe. 


Sir Rich. Saltingſtone being ſeiſed in Fee of Rees-Farm, 
on the 17th Day of February in the roth Pear of the King, 
made his Mill in Writing, in which there were theſe Mozds, 
viz. For Rees-Farm, in ſuch a Place, I will and bequeath it to 
my Wife, during her natural Life; and by her to be diſpoſed of 
to ſuch of my Children as ſhe ſhall think fit. Sir Richard died; 
his Wife entered and ſealed ſuch a Mriting as this, viz. Om- 
nibus Chriſti fidelibus, &c. Noveritis, 'That whereas my Huſ- 
band, Sir Richard Salting ſtone, &c. reciting that Clauſe in the 
Mill: I do diſpoſe the ſame in Manner following; that is to ſay, 
I diſpoſe it, after my Deceaſe, to my Son Philip, and his Heirs 
for ever. The Mike died, and Philip entred and died, and 

left the Leſſo2 of the Plaintiff his Son and peir. The 
Nueſtion was, What Eſtate Philip took? Oz, What Eſtate 
the Teſtato2 intended ſhould paſs out of him? This Caſe was 
argued in Eaſter-Term laſt paſt, by Serjeant Scroggs fo2 the 
Plaintiff, and by Serjeant Waller fo2 the Defendant; and in 
Trinity-Term by Serjeant Baldwin fo2 the Plaintiff, and Ser⸗ 
jeant Newdigate fo2 the Defendant. They fo2 the Platntiff 
inſiſted upon the Mozd diſpoſe ; that when a Man deviſeth his 
Land to be diſpoſed by a Stranger, it has been always held 
to be a Bequeathing of a Fee-ſimple, oz at leaſt a Power to 
diſpoſe of the Fee⸗ſimple: 19 H. 8. 10. Moor, 5 Eliz. 57. per 
Dyer, Weſton and Welſhe ; but they chiefly relied on Daniel 
and Uply's Caſe in Latch. | 

Che Defendant's Counſel urged, That the Heir at Law 
ought not to be diſinherited without very erpzeſs Mozds. 
That if the Deviſo2 himſelf had ſaid in his Will, I diſpoſe 
Rees-Farm to Philip: That Philip would have had no moze than 
an Eſtate fo2 Life; and what Reaſon is there, That the Oiſpo- 
ſal being limited to another, ſhould carry a larger Intereſt, than 
if it had been executed by the Teſtato2 Himſelf? This Term 
it was argued at the Bench, and by the Judgments of Ellis, 
Wyndham and Atkyns Juſtices, the Plaintiff had Judgment: 
They agreed, That the Mike took by the Will an Eſtate foz 


her own Life, with a Power to diſpoſe of the Fee. She cannot; Cr. 16. 


take a larger Eſtate to her ſelf by Jmplication, than an Eſtate * 
fo2 Life; becauſe an Eſtate fo2 Life is given to her by expreſs ? 
Vol. I. Cee Limita⸗ 


— — a „* — 
— — * - 
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Limitation: 1 Bulſt. 219, 220. Whiting and Wilkins's Caſe. 
Foz Caſes reſembling the Caſe in Mueſtfon were cited, 7 Ed. 

6. Brook, Tit.-Deviſe 39. 1 Leon. 159. and Daniel and Uply's 


ä „„ ——— D 
— 


— —„— 
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Caſe, and Clayton's Caſe in Latch. It is objeſted, That in 
Daniel and Uply's Caſe, there are theſe Wows, at her Will 
and Pleaſure ; to which they 


. 


anſwered, That .ff che have a 
wer to diſpoſe accozding to her Diſcretion, and as ſhe her 
pleaſeth; and then Expreſſio eorum quæ tacite inſunt, nihil 
peratur. If J deviſe that J. S. ſhall ſell my Land, he ſhall ſell 
the Inheritance: Keilway 43, 44. 19 H. 8. fol. 9. There 
1 Fern. 66, the Deviſo2 gives to another a Power to diſpoſe; he gives to 
2 Fern. So, that Perſon the ſame Power that himſelf had. Vaughan 
375 513 Chief Juſtice, differed-in Opinion; he ſai, Jt is plain that 
Talb, 72. the: Mod diſpoſe does not ſignify to give; fo2 if ſo, then it 
Com: 194 is evident that the Leſſoz of the Plaintiff cannot habe any Ti- 
Co). rev.” tie; For if the Mike were to give, then were the Eſtate to 
Mac. 31, &c. paſs out of her, which could not be by fuch'an-Appotntment 
71, Sc. dz che makes here, but muſt be by a legal Conveyance; Be- 
3 Lon. 71. (es, ſhe cannot give what ſhe has not, and ſhe has but an 
Eſtate faz Life. It then it does not ſignify to Give, what 
daes it lignity ? Let us a little turn the Moꝛds, and a plain 
gertain Signification will appear: I will and bequeath. Rees- 
Funm to ſuch of my Children as my Wiſe ſhall think fit; at her 
Diſpoſal: At this Rate the Mike does but nominate what Per- 
Win halli take by the Til, This is a plain Caſe, and free from 
Ungentainty and Ambiguity, which elſe the Mo diſpoſe: will 
be liablis tu. But Judgment was given, ut ſupra. 


: f 


(22) 


GY, T "Reſpaſg,-fo2 diving Cattle over the Painti@'s: Gzoundz 
Ma. 269, K Che Cate was, A. has a (May over Bs Ground tu Black- 
&c. zoo, Cc. Acre, and» duves his Beaſts over B. Gꝛound to Black- Acre, 
oy Kn. and then tozanother; Place lying beyond Black-Acre. And whe- 
ther this was lawtul oꝛ no, was the Queſtion upon a Demurrer. 

It was urged, That when his Beaſts were at Black- Acre, he 

might deive them whither he would: Roll. 391. Nu. 40. 11 H. 

>. 4 $2, Brook; Tit. Chimin. On the other Side it was ſaid, 
-» _That:by this Means the Detendant might purchale a Pundzed 
Z e 02 
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02 a thouſand Acres adjoining to Black-Acre, to which he pꝛe⸗ 
ſcribes to have a May: By which Means the Plaintiff would /. 391. 
loie the Benefit of his Land: And that a Pꝛelcription pzeſup- 11 3. 
oled a Gzant, and ought to be continued accoꝛding to the In 
t of its otra Creatfon. The whole Court agteed to 
this. And Judgment was given fo2 the Plaintiff. | 


ng * 
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Warren qui tam, &c. verſus Sayre. (23) 


Tie Coart agreed in this Caſe, That an Infoxmation lasen. 
fo2 not coming to Church may be bꝛought upon the 0,42. 
Stat. of 23 Eliz. only, reciting the Clauſe in it that has N. . C. 8, 
ference to Stat. 1. of the Queen; and that this is tho beſt ., 2 
and ſureſt Way of declaring. | | & tmp. L 
3 | 2 Stra. 4 103. 


— 3 „„ * - 
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Williamſon & Hancock. 


. | Hill. 2.4. 5 25 Car. 2. Rot. 679. 
n i. | Enant fo2 Life, the Remaſnder in Tall. Tenant koz 
7 545 Lite levies a Fine to J. S. and his Þeirs, to the Uſe 


ok himſelf fo2 Pears, and after to the Uſe of Hannah 
and Suſan Prinne and their Þcirs, if ſuch a Sum of 
Money were unpaid by the Conuſo2; and if the Money were 

paid, then to the Ute of the Conuſo2 and his Þeirs. And 

this Fine was with general Marranty. The Tenant fo? Life 

died, the Money unpaid, and the Warranty deſcended upon 

the Remainder:Man in Tail. And the Queſtion was, The⸗ 

ther the Remainder-Wan were bound by this Marrantp oz 

not? Serjeant Maynard argued, that becauſe the Eſtate of the 

Land fs transferred in the Poſt, befoze the Warranty attaches 

in the Remainder⸗Man, that therefoze it ſhould be no Bar. Pe 

C. Lit. 2 15. 5. agreed, that a Man that comes in by the Limitation of an Uſe 
ſhall be an Aſſignee within the Statute of 32 H. 8. c. 34. by 

an equitable Conſtruftton of the Statute, becauſe he comes in 

by the Limitation of the Party, and not purely by Act in Law: 

Caſ. temp. V. But this Caſe of ours is upon a collateral Garranty, which is 
E wp. A poſitive Law, and a Thing ſo remote from ſolid Reaſon and 
Mac. 3, 4 Equity, that it is not to be ſtretched beyond the Maxime. That 
142, 143- the Ceſtuy que Uſe in this Caſe ſhall not vouch, is confeſſed 
on all Þands; and there is the ſame Reaſon why he ſhould not 

3 Co. 6. 3. rebut. Pe ſaid the Keſolutton mentioned in Lincoln College's 
Caſe, was not in the Caſe, no2 could be : The Warranty there 

was a particular Warranty, contra tunc Abbatem Weſtmonaſte- 

rienſem & ſucceſlores ſuos; which Abbey was diffolved long be- 

foze that Caſe came in Queſtion. Ye ſaid Juſtice Jones, upon 

the arguing of Spirt and Bence's Caſe, repozted fn Cro. Car. ſaid, 

that he had been p2eſent at the Judgment in Lincoln 9 

5 | | Cad E, 
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Caſe; and that there was no ſuch Reſolution as is there re⸗ 
pozted. Serjeaut Baldwin argued on the other Side; That 
at the Common Law many. Perſons might rebut, that could 
not take Advantage of a Warranty by way of Uoucher ; as 
the Low by Eſcheat, the Lo2d of a Glllain, a Stranger, 
Tenant in Poſſeſſion : 35 Af. Placito 9. 11 Aſſ. Placito 3. 


45 
he that is in by the Limitation of an Uſe, being in by the At 
of the Party (tho' the Law co-operate with it, to perfeit the 
Aſſurance) ſhall rebut. TRE y 
The Court was of Opinfon, That the Ceſtuy que uſe might 
rebut; that though Uoucher lies in Pzivity, an Abater oz Jn- 
truder might rebut: F. N. B. 135. 1 Inſt. 385. As to Ser- 
jeant Maynard's Objeſtion, That he is in the Poſt; they laid 
they had adjudged lately in Fowle and Doble's Caſe, That a 


Ed. 55 18. Placito 11. 42 Ed. 3. 19. b. A fortiori, he (aid, ;; c. 92,65. 
8 


Ceſtuy que uſe might rebut. So it was held in Spirt and 4 181. 


Bence s Caſe, Cro. Car. and in Jones 199. Kendal and Foxe 8 
Caſe, That Repo2t fn Lincoln College's Caſe, Whether there 
were any Reſolution in the Caſe oz no, is founded upon ſo 
good Reaſon, that Conveyances ſince have gone accozding to 
it. Arkyns ſaid, There was a difficult Clauſe in the Statute 
of Uſes, oig. That all and ſingular Perſon and Perſons, &c. 
which at any Time on this Side the firſt Day of May, &c. 1536, 
Gc. ſhall have, c. By this Clauſe, they that came in by 
the Limitation of an Uſe befoze that Day, were to have the 
like Advantages by Uoncher oz Rebutter, as if they Had been 
within the Degrees. It the Parliament thought it rea⸗ 
ſonable, why was it limited to that Time? Certainly, the 
Makers of that Law intended to defftxoy Uſes utterly, and 
that there ſhould not be fo2 the future any Conveyances ta 
Uſes. But thep ſuppoled that it would be ſome ſmall Time 
befo2e all People would take Notice of the Statute, and make 
their Tonveyances accoWingly; and that might be the Reaſon 
of this Clauſe. But lince, contrary to their Expefations, 
Ates are continued, he could eaſily be ſatisfied : pe ſaid, 


, 

* 
VA 

14 
Fi 
'S 

18 

, 
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That Ceſtuy que uſe ſhould rebut. Wyndham was of Dpt- e, 859. 
nion, That Ceſtuy qui uſe might vouch : He faid, There was #. 27. 


no Authozity again ft, but only Opinions obiter. They all 
-_ foz the Defendant, and Judgment was given accoz⸗ 
TE. 5 


Vol. I. + "oh Rogers 


— 


1 Co. 370, 
371 
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(25) Rogers werſus Davenant Parſon of Whice-Chapel. 


Orth Chief Juſtice. The Spiritual Court may. compel 
3 Pariſhioners to repair their Pariſh-Church, ik it be out 
Ante 79. Of Repair, and map excommunicate every one of them, till 
. 41. it be repaired: And thoſe that are willing to contribute muſt 
a abſolved, till the greater Part of them agree to aſſeſs a a 
5 C. 63. «a. Tar; but the Court cannot afleſs them towards it; it is like 
to a Biidge, 02 a Mighway: A Diſtringas ſhall (ue againſt 
the Inhabitants, to make them repair it; but neither the 
King's Court, no2 the Juſtices of Peace, can impoſe a Tar 
fo2 it. Wyndham, Atkyns and Ellis accozded, The Church⸗ 
wardens cannot, none but a Parliament can impoſe a Tar; 
but the greater Part of the Pariſh can make a By-Law : And 
to this Purpoſe they are a Cozpozation. But if a Tax be 
fllegally impoſed, as by a Commiſſion from the Biſhop to the 
Parſon, and ſome of the Pariſhfoners, to aſſeſs a Tar ; pet 
if it be afſented to, and confirmed by the majo2 Part of the 
Pariſhioners, they in the Spiritual Court may proceed to ex⸗ 
communicate thoſe oy refuſe to pay it, 


— 
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( 26 ) . : Compton & Us. verſus Ireland. 
Mich. 26 Car. 2 For. 691. 


Eſcape. 7 Facias by the Plaintiffs as Executozs, to have Execu- 

3 Yar. 143, O tion of a Judgment obtained by their Teſtato2; unde Exe- 
1 1% Ca. in Cutio adbuc reſtat faciend. The Defendant confeſſeth the 
L.&E4.225, Judgment; but ſays, That a Capias ad fatisfaciendum iſſued 
Ee pomp. v. Againſt him; upon which he was taken, and was in the Cul⸗ 
3. 230, 385, tody of the Warden of the Fleet; and that he paid the Sum 
$41. mentioned in the Condemnation, to the Marden of the Flcer, 
2 who ſuffered him to go at large. The Plaintiff demurred. 
351, 709. This the Court held to be no Plea; but that it was a volun⸗ 
4 %. doe. tary Eſcape in the Warden, and Judgment was given f02 the 


1 Cro. 328. Plaintiff, 
Pra&. Reg. 


158. | Haley's 


* 


—— 


— 
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Haley's Cafe. ., 7 | a (#7) 


ER Cur". It a Habeas Corpus be direfted to an inferſo? Certiorari. 
1 Court, returnable two Days after the End of the Term, %, 
vet the inkerioz Court cannot pꝛoceed contrary to the Writ * 
of Habeas Corpus. North cited the Caſe of Staples, Steward 
of Windſor ; who hardly eſcaped a Commitment, becauſe he 
had pꝛoceeded after a Habeas Corpus Delivered to him (though 


the Galue were under five Pounds) and would not make a Ante 28. 
Return * Kr 


— 


* 


The g hs Sir Francis Clerke: 2 (28) 


S. C. 2 Mod. 1, 
3 Keb. 412. 


” Emt Hill. 24 & 25 Car. 2. Rot. 594 


: 4 5 E Cale upon a ſpecial Uerdi#.was thus, viz. The King Patents. 1 
being ſeiſed in Fee of the Manoz of Leyborn in Kent, * ** * 1 
to which the Advowlon ok the Church of Leyborn is Appen: 3, 2. | 
dant (which Yano? came to him by the Dillolution of Mo⸗ i 
naſteries, having been Part of the Poſſeſſions of the Abbot of 9 
Gra y-Church) granted. the Banoz to the Archbiſhop of Can- 
nity and his Succeſſozs, ſaving the Advowſon ; Afterward 
the King p2eſents to the Church, being vold, ]. S. The Arch- 
biſhop ok Canterbury grants the Manoz, and the Advowſon, 
to the King, his Heirs and Succeſſozs; which G2zant ts con- 
firmed by the Dean and Chapter : The King grants the Wano2 
with the Appurtenances, and this Advowſon (naming it in 
particular) which lately did belong to the Archbiſhop of Can- 
tetbury, and to the Abbot of Gray-Church: Together with all 
Piivileges, Pꝛofits, Commodities, &c. fn as ample. Manner, I 
das they came to. the King's-Þand. by the G2ant of the Arch- 0 
biſhop, o2 by Colour oz Pꝛetence ot any Gꝛant krom the Arch⸗ ' 
biſhop, 02 Confirmation of the Dean and Chapter, oz by Sur- | 
render of the late Abbot of Gray-Church, oz as amply as they | 
are now, oꝛ at any Time were in our Hands, to Sir Edw. North "ik 
and his betrs, &c. . Queſtion was, Whether 02 no, 5 this [i 
. 2ant, 4 
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Gzant, the Advowfon paſſed? Serjeant Neechaen The King 
is not appaiſed of his Title, and therefoze the Szant void: 
1 Rep. 52. a. Foz he thought this Addowlon came to him by 
Gzant from the Archbiſhop. pe cited Moor 318. Inglefield's 
Cute. If the King be deceived in Deed oz in Law, His Grant is 
vold: Brook, Patents 104- 1 Rep. 51, 52. 1 Rep, 46, 49. 10 
Rep. Arthur Legat 's Caſe. Hob. 228, 229, 230. &c. ibid. 223, 
243. Dyer 1 bs 1 Rep. 50. Hob. 196, Moor 888. 1 Rep. 49. 
2 Rep. 33. 11 Rep. go. 9 H. 6. 28. b. 2 Roll. 186. Hob. 323. 
Coke's e 384. Serjeant Hardes contra. He laſd down four 
G2ounds o2'Rules whereby fo conftrue the King's Letters Pa- 
tents: 1. Where a particular Certafnty pꝛecedes, it ſhall not 
be deſtroyed by an Uncertainty, oz a Miſtake coming after; 
1 Cro. 34. & Yelv. 42. 1 Cro. 48. 3 Leon. 162. 1 And. 148. 29 
Ed. 3.71. b. 10 H. 4.2. Godb. 423. Markham's Caſe, cited in 
tur Legat's Caſe, 10 Rep. 2 There is a Difference when 
the King miſtakes his Title to the Pyejudice of his Tenure oz 
Pꝛoſit, and when he is miſtaken only fn ſome Deſcription of his 
Gant; which is but ſupplemental, and not material no2 iſſua- 
ble: 21 Ed. 4. 49+ 33 H. 7. 6. 36 H. 8. 1. & 38 H. 6. 37. 9 Ed. 

4. 11, 12+ Lane's Reports 111. 2 Co. 54. 1 Bulſt. 4. 3. Di⸗ 
Find Moꝛzds of Relation in the King's Gzant, are good to paſs 
away any Thing: Dyer 350, 351. 9 Rep, 24, &c. Whiſtler's 

ale, 10 Co. 4. When the Ring's Gzants are upon a valuable 
Conſweration, they (hall be conffrued favourably fo2 the Pa- 
tentee, koz the pw of che Ring: 18 Ed. 1. de Quo warranto. 
2 Inſt. 446, 447- 6 Rep. Sir John-Molyn's Cale, 10 Co. 65. a. 
Then 14 applied all theſe Kules tobe the Cale in 'Quettion, and 
p2aped AA went. Aktetward Serjeant Maynard argued againſt 
the paſting of the Advowſon. Þe ſald thoſe two D tions of 

the Avalon, viz. Belonging lately to the Archbiſhop of Can- 
terbury, and formerly to the Abbey of 'Gray-Church, are cou- 
pied together with a Conjunfue (et) fo that both muſt be true. 

o here is a any in the firſt and material Part of the 
Gant, viz. the Deſcription of the Thi nted: Though the 
Advowlon of Leyborn be named, pet it is fo named, as to be 
capable of a Generality : Foz there. 2 be moe Advowſons 
than one belonging to that Manoꝛ. This Falſity goes to the 
Title of the Church. No ſubſequent Mops will ald this Bil: 
recital; to the Deſcription of the Thing granted ends there. 
The following Tos, viz. adeo plene, &c. and whatever 
comes after, do e ket out dow fully and "WT he ſhould 

enjoy 
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enjoy the Thing granted: And being no Part ok its Delcrip⸗ 
tion, cannot enlarge it oz make it moze certain: 8 H. 4. 2. 
Serj. Turner contra, cited theſe Books, viz. Bacon's Elements 
96. 1 Leon. 120. Veritas nominis tollit errorem demonſtrationis. 
29 Ed. 3. 7, 8. 1 And. 148. Plowd. Comm. 192. 2 Co. Dod- 
dington s Caſe, 10 Co. 113. 19 Ed. 3. Fitzherb. Grants 58. 
10 H. 4. 2. Sir John L'Eſtrange's Caſe, Markham's Caſe 
10 Co. in Arthur Legate's Caſe, Cro. Car. 548. Ann Needler's 
Caſe, in Hob. 9 H. 6. 12. Brook Annuitty 3. Baker and Bacon's 
Cafe, Cro. Jac. 48, & Bozoun's Caſe, 4 Rep. 6 Co. 7. Cro. Jac. 
34. IT Leon. 119, 120. 2 Roll. Prerog. le Roy 200. 8 Co. 167. 
21 Ed. 4. 46. 8 Co. 56. Roll. tit. Prerog. 201. 10 Co. 64. 
9 Co. the Earl of Salop's Caſe. 1 Inſt. 121. b. Moor 421. 
2 Roll. 125. This Term the Court gave their Judgment, 
That the Advowſon did well paſs. In this Gzant there are 
as large Mozds, and the ſame Mozds that are in W hiſtler's 
Cale. 10 Rep. and the King is not here deceived, neither in 
the Ualue no2 in his Title. And Judgment was given ac- 
coꝛdingly. FE 8 
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Furnis & Waterhouſe. 11 


T was moved fo2 a Superſedeas to ſtay Pꝛoceedings upon a Dower. 
Grand Cape in Dower, quia erronice emanavit: becauſe the 

Return of the Summons was not accozding to the Stat. of 

31 Eliz. cap. 3. the Stat. is, after Summons. 2. The Land Grad Cape, 
lieth in a Ulli called Heriock: And the Return is of a Pzocla- 5 6 
mation of Summons: at the Pariſh-Church of Halifax: And 2, 24s. 

it does not appear that the Land lies within that Pariſh, . wh 
3. The Return is, proclamari feci ſecundum formam Statuti: * * 
And it is not returned to have been made upon the Land: 

Hob. 33. Allen and Walter. Theſe were all held erraneous; 

and the Grand Cape was ſuperſeded, 


77” | 8 Eee Term. 


(30) 
S. C. 2 Moa 
23. 


Hob. 209. 
2 Cro. 533. 


„, Naylor verſus Sharply and other Coroners of the 
County Palatine of Lancaſter. 


Man bzings an Action of Debt againſt B. Sheriff of 
the County Palatine of Lancaſter, and ſues him to 
an Outlawzy upon mean P2oceſs, and has a Capias 
direfed to the Chancery. of the County Palatine, 


who makes a Pꝛetept to the Cozoners of the County, being 


ſix in all, to take his Bodp, and have him befoze the King's 
Juſtices of the Court of Common Pleas at Weſtminſter ſuch 
a Dap. One of the. Cozoners being in Sigbt of the Deken⸗ 
dant, and having a fair. Oppoꝛtunity to arreſt him, doth it not: 
But they all return Non eſt inventus, though he were eaſy to be 
found, and might habe been taken every Day. Yereupon 
the Piaintift bzings an Action againſt the Coꝛoners and lays 


his Attion in Middleſex ; and has a Uerdi# fo2 xool. Serj. 


Baldwin moved in Arreſt of Judgment, That the Aﬀion ought 
fo have been bꝛought in Lancaſter: He agreed to the Caſes put 


in Bulwer's Caſe 7 Rep. where the-Cauſe of Action ariſes equal: 


ly in two Counties; but here all that the Coꝛoners do, ſubſiſts 


and determines in the County Palatine of Lancaſter; fo2 they 


make a Return to the Chancery of the County Palatine only, 


and it is he that makes the Return to the Court. pe inſiſted 
upon Dyer 38, 39, 40. Huſſe and Gibbs. 2. bþe ſatd this Action 


is grounded upon tuo Mrongs, one the not arteſting him 
when he was in Sight; the other fo2 returning Non eſt inventus, 
when he might eaſily have been taken: Now fo2 the Mrong of 
one, all are charged, and entire Damages given. pe ſatd 
two Sheriffs make but one Officer, but the Caſe of Cozoners 

is different: Each of them is reſponſible fo2 Himſelf only, and 


| not * hig Companion, Serjeant Turner and Pemberton 


contray 


A 


—_—_— 
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contra. They ſaid the Action was well bꝛought in Middleſex, be- 

cauſe the Plaintiff's Damage aroſe here, viz. by not having 

the Body here at the Day. They cited Bulwer's Caſe, and 

Dyer 159. b. The Chancery returns to the Court the ſame 

Anſwer that the Cozoners return to him, ſo that their falſe 

Return is the cauſe of Pꝛejudice that accrues to the Plain- 

tiff here. Che Szound of this Action is the Return of Non | 
eſt inventus, which is the Ac of them all: That one of them / ng. 
ſaw him, and might have arreſted him, and that the Defendant -** 5+ 3 
was daily to be found, &c. are but mentioned as Arguments , , 


to p2ove the falſe Return. And they conceived an Afton would 3. 7+, 322, 


not lie againſt one Cozoner, no moze than againſt one Sheriff 459. %. 
in London, York, Norwich, Oc. But to the firſt Exception 1 Me. Ca. i 
taken by Baldwin, they ſald, Admitting the Adton latd in an- 7:2*2 226, 
other County than where it ought, yet after Uerdi# it is aided 7 57, 
by the Statute of 16 & 17 Car. 2. If the Yenire come from any 172. 253. 
Place of the County where the Action is laid: Jt is not ſald. ©” 858. 


I 1 Stra. 313. 
In any Place of the County where the Cauſe of Action ari⸗ 12 . 
ſeth : Now this Action is laid in Middleſex, and ſo the Trial 8% 16017 
by a Middleſex Jury good, let the Cauſe of Aﬀton ariſe where 4 MY 1 
it will. Per Cur. That Statute doth not help your Caſe; fo2' 4 37. 

it is to be intended when the Action is laid in the pꝛoper 

County, where it ought to be Jain, which the Moꝛd proper 

County implies. But they inclined to give Judgment fo2 the 
Plaintiff upon the Reaſons given by Turner and Pemberton. 
Adjournatur, on een, ** 


4 


E was reſolved in this Caſe by the whole Court, 1. That 3.5 * 

if there be Tenant fo2 Life, the Remainder fo2 Life, of a ,, r. 
Copyhold, and the Kemainder-man koz Life enter upon the „% 199. 
Tenant fo2 Life in Poſſeſſion, and make a Surrender, that / . 
nothing at all paſſeth hereby; fo2 by his Entry he is a Diſſeiſoꝛ; Copybola. 
and has no cuſtomary Eſtate in him, whereof to make a Sur: ce * 5 . 


render. 2. That when Tenant foz Life of a Copyhold ſuf: . 
kers a Recovery as Tenant in Fee, that this is no Foz . 3-4. ca. 


's IL. CF £9. 352. 
Feiture % 25 


630. 2 Ld. Raym. 1145. Preced. in Chan. 568. 1 Vn. 16, 280, 330, 443, 781. 1 Stra. 452. 
2 Ws. 9, 10, 96, 97.1 283, 322, 358. 


A 
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feiture of vis Eſtate : fo2 the Freehold not being concerned, 
and it being in a Court-Baron, where there is no Eſtoppel, 
and the Lozd that is to take Advantage of it, if it be a Foz. 
keiture, being Party to it, it is not to be reſembled to the 
Forfeiture of a Free Tenant: That Cuſtomary Eſtates have 
40.32. not ſuch accidental Qualities as Eſtates at Common Law 
2.1% 2. have, unleſs by ſpecial Cuſtom, 3. That if it were a Foz- 
Ann. 18, 685 keiture, of this, and all other Fozfeitures committed by Co⸗ 
= 57» 56, pyholders, the Lo2d only, and not any of thoſe fn Remainder, 
Gr — 7. ought to take Advantage. And they gave Judgment accoz- 
3. 123, 378. dingly. North Chief Juſtice ſaid, That where it is ſaid in 
2 14 km. King and Loder's Caſe in Cro. Car. That when Tenant foz 


Cro.Car. 205, Life of a Copyhold ſurrenders, &c. that no dſe is left in 


304. him, but whoſoever is afterward admitted, comes in under 
1 2* as Low: That that is to be underſtood of Copyholds in 
462. ſuch Manozs, where the Cuſtom warrants only Cuſtomary 


See 2 Paw. Eftates fo2 Like; and is not applicable to Copyholds * 
fo? * with a Remainder in Fee. Note. | 


= {-g6-J- 5 e 
Incumbent. Acaricer of 3 was brought upon a Preſcription againſt 
the Kefto2 of the Pariſh-Church of St. Peter fn, 8c. 
The Defendant pleads, That the Church is overflown with 
the Sea, &c. The Plaintiff demurs. Serjeant Nudigate 
pro Querente. The Declaration is good, fo2 a TUrit of An⸗ 
nuity lies upon a Pꝛeſcription againſt a Parſon, but not 
againſt an Peir: F. N. B. 152. Raſtall 32. The Plea of the 
Church being d2owned, is not good: At beſt it is no moze 
than ik he had ſaid, That Part of the Glebe was d2ownend : 
It is not the Building of the Church, noz the conſecrated 
G20ound, in reſpe# whereof the Parſon is charged; but the 
Pꝛodts of the Tithes and the Glebe. Though the Church 
be down, one may. be p2eſented to the Refozy t 21 Hl. 7. 1. 
10 H. 7. 13. 16 Hf. 7. 9. and Lutterel's Caſe, Rep. Wilmote 
contra. "The Parſon is charged as Parſon of the Church of 
St, Peter ; we Nov in "os That there is no ſuch chr 
+, 
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and he conkeſſeth it: 21 Ed. 4. 83. Br. Annuity 39. 21 Ed. 4. 


20. 11 H. 4. 49. Me plead, That the Church is ſubmerſa, 
obruta, &c. which is as much a Diſſolution of the Refo2y, as 
the Death of all the Monks is a Diſſolution of an Abbathy. 
It may be objefted, That the Oefendant has admitted himſelf 
Refo2 by pleading to it: But J anſwer, 1. An Eſtoppel is 
not taken Motice of, unleſs relied on in Pleading. 2. The 
Plaintiff by his Demurrer has confeſſed the Fact of our Plea. 
By which Means the Matter is ſet at large, though we were 
eſtopped. The Court was clearly of Opinion fo2 the Plain: 


tiff. The Church is the Cure of Souls, and the Right of Church. 


Tithes, If the material Fabzick of the Pariſh-Church be 2 
Moor oo, c. 


1 Rol. Rep. 


down, another may be built, and ought to be. Judicium pro 
Quer, niſi, &c. 


d. 3. 27. 


451, Ec. 


antiently ſeverable, Selden Hiſt. of Tithes, cap. 6. 3. cap. 10. 2. 


. "Fre Term. 


— oe 
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Vaughton werſus Atwood & alios. 


Reſpaſs fo2 taking away ſome Fleſh-meat from the 
Plaintiff, being a Butcher. The Defendant juſti- 
fies by Uirtue of a Cuſtom of the Mano? of, &c. 

That the Pomage uſed to chuſe every Pear two Sur- 
Royn. 232, Vey02s, to take Care that no unwholſome Uituals were ſold 
Ante 37, 85. within the Pꝛecindt of that Wano? ; and that they were worn 

M to execute their Office truly fo2 the ſpace of a Pear; and that 

I. & Fg. they had Power to deſtroy whatever coꝛrupt Uituals they 
297, Cc. found erpoſed to Sale: And that the Dekendants, being 
9 Ae. 68, Choſen Survepozs, and fwo2n to execute the Office truly, ex- 
161, 98, Amfning the Plaintiff's Meat (who was alſo a Butcher) 
145, 163. found a Side of Beek cozrupt and unwholſome, and that 
1163. 2 they took it away and burnt it, Prout eis bene licutt, | 

The Plaintiff demurs. 
16285 This is a Caſe of great Conſequence, and ſeerfis : 
Doubtful. Jt were hard to diſallow the Cuſtom, becauſe the. 
Deſign of it ſeems to be fo2 the P2eſervation of Mens Health. 
And to allow it, were to give Men too great a Power of 
ſeizing and deſtroying other Men's Goods. There is an Ale⸗ 


taſter appointed at Leets, but all his Office is, to make Pꝛe⸗ | 


ſentment at the Leet, if he finds it not acco2ding to the 
Aſſize. Wyndham, Atkins and Ellis. It is a good reaſon: 
able Cuſtom: Jt is to pzevent Evil, and Laws fo2 P2even- 
tion are better than Laws fo2 Puniſhment. As fo2 the great 
Power that it ſeems to allow to theſe Surveyors, it is at 
their own Peril if they deſtroy any Uifuals that are not 
really coꝛrupt; fo2 in an Action, if they juſtify by Uirtue of 
the Cuſtom, the Plaintiff. map take Iſſue, That the Uituais 
were not corrupt. But here the Plaintiff has confeſſed it by 
the Demurrer, Atkyns ſaid, Ik the Surveyoꝛs were not re- 
ſponſible, the Hoinage that put them in, muſt anſwer koz them, 
 accozding to the Rule of Reſpondeat ſuperior. Judgment was 
given fo2 the — unlels, &c. MEE 
: | red- 
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Thredneedle & Lynhant's Caſe. 


PON a ſpecial Cerdif, the Caſe was thus. The Jury „ C. 2 Med. 


340 


found, That the Lands in the Declaration are, and 87: %, 


Time out of Mind had been, Parcel of the Demeſnes of the : EU. c. 19. 


Manoz of Burniel, in the County of Cornwall; which Manoz . 26. 


conſiſts of Demeſnes, viz. Copyhold Tenements demiſable 
fo2 one, two, 02 thꝛee Lives, and Services ok divers Free⸗ 
hold Tenants: That within the Manoz of Burniel, there is 
another Yano? called Trecaer, conſiſting likewiſe of Copyholds 
and Freeholds; and that the Biſhop of Exeter held both theſe 
Manozs in the Right of his Biſhopzick. Then they find the 
Statute of 1 Eliz. in hæc verba. They find that the old ac- 
cuſtomed yearly Rent, which uſed to be reſerved upon a De⸗ 
miſe of theſe two Banozs, was 671. 18. and 5d. Then they 
find that Joſeph Hall, Biſhop of Exeter, demiſed theſe two 
MWanozs to one prowſe fo2 99 Years, determinable upon thꝛee 
Lives, reſerving the old and accuſtomed Rent of 671. 1s. 
and 5d. that Prowſe, living the Ceſtuy que vies, aſſigned over 
to James Prowſe the Demeſnes of the Mano? ok Trecaer, fog 

z that afterwards he aſſigned over all his In⸗ 
. tereſt in both Danozs to Gz. Noſworthy, excepting the De⸗ 
. meſnes of Trecaer, then in the Poſſeſſion of James Prowſe: 
That Mz. Noſworthy, when two of the Lives were expired, 
 fo2 a Sum of Money by him paid to the Biſhop of Exeter, 
ſurrendered into his Þands both the laid Manoꝛs, ercepting 
what was in the Poſſeſſion of James Prowſe; and that the Bt- 
ſhop (Joſeph Hall's Succeſſoz) redemiſed unto him the ſaid Ma⸗ 
no2s, excepting the Demeſnes of Trecaer, and excepting one 
Meſſuage in the Occupation of. Robert ; and ercepting 
one Farm, Parcel of the Manoz of Burniel, fo? thee Lives, 
reſerving 671. 18. and 5 d. with a Nomine Poene: And whe- 
ther this ſecond Leaſe was a good Leaſe, and the 671. 1s. and 


5d. the old and accuſtomed Rent, within the Intention of the c. LA 44. 
Stat. of 1 Eliz. was the Queſtion. After ſeveral Arguments 5 © 


at the Bar, it was argued at the Bench in Michaelmas-Term, 
Anno 26 Car. 2. And the Court was divided, viz. Vaughan 


and Ellis againſt the Leaſe; Atkyns and Wyndham foz 


it. This Term North, Chief Juftice, delivered his Opi⸗ 
nion, in which be agreed with 9885 and Wyndham; ſo that 


Judg⸗ 
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Judgment was given in Maintenance ok the Leaſe ; and the 
Judgment was athrmed in the King's Bench upon a Urit of 
Erro2. 


9%, The Chapter of the Collegiate Church of Southwell 


C. 2 Mod. 
5b. 2 wh he Biſhop of Lincoln, and J. S. Incum- 
bent, & 
pow. N a Quare iopedit the Incumbent's Title was under a 
Blix. c. Gzant made by the Plaintiffs, who were ſeiſed of the Ad⸗ 


77% 230, vowſon ut de uno groſſo, in the Right of their Church, of 
24% 253- „ the next Avoidance, one Eſco being then Incumbent of their 
L. & Eg. 61, Preſentation, to Edward King, from whom by mean Aflign- 
* * ments it came to Elizabeth Bley, who after the Death of Eco 
* p2eſented the Dekendant. 
Upon a Demurrer theſe Points came in Queſtion : r. The: 
ther the Gzantozs were within the Statute of the 13th of 
Eliz. 02 not? TWWhether a Gzant of a next Avoidance be re- 
ſtrained by the Statute? If the G2anc be vold, Whether it 
be void ab initio, 02 when it becomes ſo? And, 4. Whether 
the Statute of the 13th of Eliz. ſhall be taken to be a general 
Law ? Foz it is not pleaded. Serjeant Jones, fo2 the firſt 
Point, argued, That the Gzantozs are within the Statute; 
the Tozds are Deans and Chapters, which he ſaid might well 
be taken ſeverally; fo2 of this Chapter there is no Dean. 
Ik they were to be taken jointly, then a Dean were not within 
this Law, in reſpet of thoſe Poſſeſſions, which he holds in 
the Right of his Deanry: But the ſubſequent general Moꝛds 
do certainly include them; and would extend even to Biſhops, 
but that they are ſuperioz to all that are expꝛeſſed by Name. 
Foz the ſecond, pe ſaid the Statute reſtrains all Gifts, 
Gzants, &c. other than ſuch upon which the old Rent, 8c. 
Pe cited Cro. Eliz. 440. 5 Co. the Cale of Eccleſiaſtical Per⸗ 
ſons. 10 Co. the Earl of Salisbury's Cale. Fo2 the third Point, 
he held it void ab initio; it muſt be ſo, oz good fo2 ever: Fo? 
here is no Dean, after en D it max become void; 1 
n 


C 
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in Hunt and Singleton's Caſe, the Chapter in our Caſe never 
dies. Foz the fourth Point, Þe argued, That it is a general 
Law, becauie it concerns all the Clergy ; Holland's Caſe, 4- 38. 
4 Rep. and Dumpor's Caſe, Ibid. 120, b. Wilmote contra. | 
North, Chief Juſtice, Atkyns, Wyndham and Ellis Juſtices, 

all agreed upon the thꝛee Points as Serjeant Jones had ar- 

gued. Atkyns Doubted whether the 13th of Eliz. were a ge⸗ 

neral Law, oz not; but was over-ruled, They all agreed, 6 c. 25. 
That the Ation ſhould have been bzought againſt the Patron, 

as well as againſt the D2zdinary, and the Incumbent; but that 

being only a Plea in Abatement, That the Defendant has 

waived the. Benefit thereof by pleading in Bar. And Judg- 

ment was given fo2 the Plaintiff, Niſi cauſa, &c. Hunt and 
Singleton 's Cale being mentioned, Atkyns ſaid, Pe thought it 

a hard Cale; conſidering, That the Dean and the Chapter 

were all Perſons capable, that a G2zant ſhould hold fn Foz2ce 

as long as the Dean lived, and determine then. Pe thought, 

they being a Cozpozation aggregate of Perſons, who were 

all capable, that there was no Difference betwirt that Caſe 

and this, Ellis ſaid, That in Floyd and Gregorie's Caſe, re- 

pozted in Jones, it was made a Point; and that Jones in his 
Argument, denied the Caſe of Hunt and Singleton : Ye ſaid, 

That himſelf, and Sir Rowland Wainſcott repo2zted it, and 

that nothing was ſaid of that Point; but that my Lozd Coke 
followed the Repo2t of Serjeant Bridgman, who was thzee oz 

four Pears their puiſne, and that he miſtook the Cale. 
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Milword & Ingram. ( 6 


Þ E Plaintiff declares in an Aﬀton of the Caſe upon a s. c. 2 M--. 

Quantum meruit ko fo2ty Shillings, and upon an Inde- 2 DR 
birat. Allumpſit fo2 fozty-Shillings likewiſe. The Defendant % — 72 
acknowledged the Pꝛomiſes; but further ſays, That the Plain⸗ 3. 5:7, 537. 
tiff and he accounted together fo2 divers Sums of Monep; and 53* . 0, 
that upon the foot of the Account, the Dekendant was found 205. 

to be indebted to the Plaintiff in thee Shillings, and that the : 7-4 Raym. 

Plaintiff, in Conſideration that the Oefendant p2omiſed to pay * * 
him thoſe thꝛee Shillings, diſcharged him of all Demands. C, 98. 
The Plaintiff demurred. The Court gave Judgment again 
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Poft 262. 


Poft 210. 


( 37) 


S. C. 2 Mod. 
47, 48. 


Lever v. 
Hafer. 
Common 
Recovery. 


See Poſt 250. 


the Demurrer: 1. They held, That if two Den, being mu⸗ 
tually indebted to each other, do account together, and the 
one is found in Arrear ſo much, and there be an exp2eſs Agree: 
ment to pay the Sum found to be in arrear, and each to ſtand 
diſcharged of all other Demands; that this is a good Dif: 
charge in Law, and the Parties cannot reſot to the oziginal 
Contracts. But North, Chief Juſtice, (aid, Jf there were 
but one Debt betwirt them, entering into an Account fo? that 
would not determine the Contrack. 2. They held alſo, That 
any P2omiſe might well be diſcharged by Parol, but not after 
it is broken, * then it is a Debt. . 


— 


bh; 


Jones & Wait. 


\Hrewsbury and Cotton are Towns adjoining, Sir Samuel 
Jones is Tenant in Tail of Lands in both Towns : 
Shrewsbury and Cotton are both within the Liberties of the 


Town of Shrewsbury. Sir Samuel Jones ſuffers a Common 


Recovery of all his Lands in both Uills-; but the Præcipe 
was of two Meſſuages and Cloſes thereunto belonging (theſe 
were in Shrewsbury) and of, &c. (mentioning thoſe in Cotton) 
lying and being in the Uill of Shrewsbury, and the Liberties 
thereof. And whether by this Recovery the Lands lying in 


Cotton, which is a diſtin Uill of it ſelf, not named in the 
Recovery, paſs oz not, was the Queſtion. Serjeant Jones 


Poſt 251. 


argued againſt the Recovery. He cited Cro. Jac. 575. in Monk 
and Butler's Caſe, and Cro. Car. 269, 270. and 276. He ſaid 
the UWIrit of Covenant, upon which a Fine is Tevied, is a 
perſonal Aﬀton; but a Common Recovery is a real Action, 
and the Land it ſelf demanded in the Præcipe. There is no 


Piecedent, he ſaid, of ſuch a Recovery. Þe cited a Cale. 


Hill. 22 & 23 Car. 2. Rot. 223. Hutton 106. and March's 
Kepo2ts, one Johnſon and Baker's Cafe, which, he (aid, was 
the Caſe in Point, and reſolved fo2 him. But the Court 
were all ok Opinion, That the Lands fn Cotton paſſed, And 
gave Judgment accozdingly, Ellis ſaid, If the Recovery 


were erroneous, at leaſt, tber ought t to allow of it tin t lt were 


an 


2 


Lepping 


» - 
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. Lepping NKedgewin. (38) 


N Adlon in the Nature ok a Concpiracy was brought by Faoppel. 

'K the Plaintiff againſt the Defendant ; in which the De⸗ 
claration was tnſufficient. The Defendant pleaded an fl 
Plea; but Judgment. was given againſt. the Plaintiff upon 
the Inſufficiency of the Declaration. Mhich ought to have 
been entred, Quod Defendens cat inde {ine die; but by Miſtake, 
02 out of Delign, it was entred, Quia placitum prædictum, 8 C. 62. 
in forma prædicta ſuperius placitat. materiaque in eodem contenta, 7% 545;. 
bonum & ſufficiens in lege exiſtit, &c. ideo conſideratum eſt ;. 51, 204. 
per Cur', quod Quer nil capiat per billam. Che  Plaſntiff 397, 316. 
brings a new Action, and declares aright. The Defendant 

pleads the Judgment in the kommer Aftion, and recites the 
Recoꝛd verbatim as it was, To which the Plaintiff demurred. 
And Judgment was given fo2 the Plaintiff, Niſi cauſa, &c. 
North, Chief Juſtice, There is no Queſtion, but that if a 
Man miſtakes his Detlaratfon, and the Defendant demurs, 
the Plaintiff may ſet it right in a ſecond Action. But here 
it is objeffed, That the Judgment is given upon the Deken⸗ 
dant's Plea. Suppoſe a Declaration be faulty, and the De- 
kendant take no Advantage of it, but pleads a Plea in Bar; 
and the Plaintiff takes Iſſue, and the Right of the Matter 
is found fo2 the Defendant; J hold, That in this Caſe the 
Plaintiff ſhall never bzing his Adion about again: Fo? he is 
eſtopped by the Gerdick. Oz ſuppoſe ſuch a Plaintiff demur 
to the Plea in Bar; there, by his Demurrer, he conkeſſeth 
the Fact, if well pleaded; and this eſtops him as much as a 
QAerdi# would. But ik the Plea were not good, then there 
is no Eſtoppel. And we muſt take Notice of the Defen- 
dant's Plea; fo2 upon the Matter, as that falls out to be 
good, 02 otherwiſe, the ſecond Aﬀion will be maintainable, 
02 not. The other Judges agreed with him in omnibus. 


2 f 


Atkinſon. 


4 


6 
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n Atkinſon & Rawſon. 


1 E Plaintiff declares. againſt the Defendant as Ere- 
Caf. temp. W. cutoz. ' The Defendant pleads, That the Tefato2 made 


2 „7e his Mill, and that he the Defendant, Suſcepto ſuper ſe onere 
Mac. 496. Teſtamenti prædict, &c. did pay divers Sums of Money due 
: Vas. 752, Upon Specialties, and that there was a Debt owing by the 
* 351, Teſtato? to the Defendant's Mike; and that he retained ſo 
349, 350, much of the Teſtatoz's Goods, as to ſatisfy that Debt, and 
371, 1 * that he had no other Aſets: The Plaintiff demurred, becauſe 
5 C. 30. koz Ought appears, the Defendant is an Executoꝛ de 'fon tort; 
Ye. 137. AND then he cannot retain fo2 his own Debt. The Plaintiff's 
naming him in his Declaration, Executor of the Teſtament of, 
Oc. will not make fo2 him; koz that he does of Neceliity 
Þe cannot declare againſt him any other May; and of that 
Opinion was all the Court, viz. That he ought to entitle 
himſelf to the Executozſhip, that it may appear to the Court, 
that he is ſuch a Perſon as may retain. And accozdingly 
| Judgment was given fo2 the Plaintiff, e 


Term. 


Term. Hill. 27 & 28 Car. II. in C. B. 
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Smith's Caſe. (40) 


Pan dies, leaving Ifſue by two'ſeveral Uenters, viz. c. % 


| 4 firſt thee Dons, ann by the ſecond two z K. 601. 
unters. One ol the Sons dies inteſtate ; the 9% 
. elder of the two ſurviving Brothers takes out Admi: .. ;. 7s. . 
niſtration ; and Sir Lionel Jenkins, Judge of the Pꝛerogative 7 C. 126, 
Court, would compel the Adminiſtrat22 to make Diſtribution 257. 
to the Siſters of the Þalf-blood. Þe payed a Pzobibitton, C/ cw. 1. 
but it was denied, upon Advice by all the Judges + Foz that 3. 4). 410, 
the Siſter of the Þalf-blood, being a Kin to the Inteſtate, 8%. 2 
and not in remotiori gradu than the Bzother of the Mhole⸗ 184. 74, 
blood, muſt be accounted in equal Degree. be np ; 
404, 437. faid to be ſettled ever this Caſe, and that before 10 to gi 4 ＋ oe 0 
the Half-bleog.. 2 Fern. 124. 2 2 3 Er. Eg. — —— 1 4 
Ca. 108. * Ws, 25˙ 1 La. 571. Comyns 3. 87. 3W ms. 50, 49, 102, 125, 194. Caf. temp. Mac, 442. 
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©: Anonymus. (41) 


A? Aﬀfon was bzought againſt four Men, viz. two Attoz⸗ Attorney. 
Antes and two Solfcitozs, for being Attoznies and Soll. 7 5% 
citozs in a_Tauſe agatnft” the Plaintiff in an fnferfo2 Court, &'z:. ” 
falfo & malitioſe, knowing that there was no Cauſe of Aon %% 306. 
againſt hin; And allo, foz that they ſued the Plaintiff in ano- 4% 34% 
ther Court, knowing that he was an Attozney of the Com: e l zo, | 
mon Pleas, and pꝛiviteged there. Per tot. Cur. There fs no 9% 7. 
Cauſe of Aion. Foz put the Cafe ag firong as you- will: 261. 
Suppole a Man be retainen as an Attozney to ſue foz a Debt, / urg. 
which he knows to be reteaſed, and that himſelf were a CWit- 446“ 
nefs to the Releaſe; yet the Court held, That the Acton would C/ 7. 1. 
not lie; fo2 that what he does, fs only'ag Servant to another, = Bl 
and in the Way of his Calting and Pzofeſton. And fo? fuing 3%, 46. 22. 
an Attozney in an inferio2 Court; that (they ſaid) was no P. Chan. 


* I. | H h h Cauſe +, 3 


277. 2 Barnes 34, 36, 4.490. 


4 an 4. — - y < N 
2 320 = 44 & ++ wv _ 
r | 5 g r 

* — 


CY 
coy wa 


© 
R > & _ "I Ws > 
* 
3 * 
* Py w 
o — A 


. 
* | _ ef — _—_ — 9 


* — — 


210 


T Hill. 2 27 & 28 Car. II. in C. B. 


(42). 


1 Sid. 236. 
Aſump/it. 


Ante 206. 


pl. 36. 
Compns 373. 


( 43) 
FF * Treſpaſs fo2 immoderately riding the Plainti's. Bare: 


Licence. 
2 Ld. Raym. 
795» 913, 


915, 916. 
2 Stra. 787, 


laid Mare, & licentiam dedit eidem 


Cauſe of Aion: Foz who knows, Whether be will inn 
upon his Paivilege, 02 not? And if he _ be may plead it 
and have it allowed, - FM 


© 
\ 


Fits & al ver fs Freeſtone. 


N an Aﬀtfon grounded upon a Promiſe i in Law, Payment 
befoze the Action bzought is allowed to be given in Evi⸗ 


dente upon Non Aſſumpſit. But where the Action is grounded 


upon a ſpecial Pꝛomiſe, there Payment, N any other legal 


Diſcharge, muſt be pleaded. 


* See 6 Mod. 131. fer Holt Ther a ok Thing as evi. 


2 p * © | 5 1 £ 
_—_— th — 3 ä — — ——_——_ — add. 


— — 


— 


4 , * & * | . 
' By : | II. 


Bringloe ver ſus Morrice. 1 


The Defendant pleaded, That the Plaintiff lent to him the 

- © *equitare upon the 

ſaid Mare; and that by Uirtue of this Licence, the Deen 
dant and his Servant alternatim had rid upon the Mare. The 
Plaintiff demurs. Serjeant Skipwith pro Quer. The Licence 
is perſonal and incommunicable; as 12 H. 7. 25. 13 H. 3. 13. 


the Dutcheſs of Norfolk 8 Caſe, 18 Ed. 4. 14. Serjeant 
. Nudigate contra. This Licence is given by the Par „and not 


created by 1 wherefoze no Treſpaſs lieth: p. 146, 


he Licence is annexen to the Pertan, and 


147. Per Cur. 
o2 this Riding is Mat⸗ 


cannot be communicated to another: 


ter of Pleaſure. North took a D ence, where a certain 


Time is limited fo2 the Loan of the-Dozſe, and where not. 


In the firft Caſe, The Party to wham the Hozſe is lent, hath 


an Intereſt fn the ÞÞozſe during that Time, and in that Caſe 
his Servant may ride; but in the other Caſe not. A Diffe- 
rence was taken betwirt hiring a pozſe to go to York, and 
bozrowing a Yozſe : In the firſt Place, The Party may ſet 


His Servant up; z in the rd not. 


Term. 
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| Anonymus ( 44 ) 


tions, to let her make a Will of ſuch and ſuch Goods: 5. 
She made a Mill accozdingly by her -Þusband's Ben and 

- ., Conſent, and dien. After her Death, her Mill be- = 
ing brought to the Pꝛerogative Court to be pꝛoved, a 9 


bition was pꝛaped by the Pusband, upon this Suggeklon, ? p +8. 


That the Teſtatrix was foemina viro cooperta, and ſo diſabled &- C 21% 
by the Law to make a (Milt. Per Cur'. Let a P2ohibition go, „% 
Niſi cauſa, &c. North. CUlhen a Queſtion ariſeth concerning Moor 339, 
the Jurisvickton of the Spiritual Court, as, Whether they 347, 
ounht to-have the Pꝛobate of ſuch a Min? Whether luch a * 77: %; 
Diſpoſition of a perſonal Eſtate be a Mill, o2 not? Mhether 912. N. 3. 
ſuch a Mili ought to be pꝛoved befo2e a Peculiar, oz befoze the + 5 
Dpdinary? Uthether by the Archbiſhop of one Province, oz . 17. 
another, oz both? And, That ſchall be Bona notabilia ? Jn 3 Lutau. 
theſe, and the like Caſes, the Common Law retains the Ju- ** 
risdiction ot determining: There is no Queſtion, but that 
here is a good Surmiſe koz a Pꝛohibition; to wit, That the 
Woman was a Perſon difabled by the Law to make a Mill: 
The Pusband may by Covenant depart with his Right, and 
ſuffer his Mike to make a Mill; but whether he hath-done ſo 
here, oz not, ſhall be determined by the Law; we will not 
leave it to their Detiſion: It is too great an Jnvaſion upon 
the Right of. the wusband. Jn this Cale the Spiritual Court 
has no Jurisdickion at all; they have the Pꝛobate of Mills, 
but a Feme Covert cannot make a Mill. Ik the diſpoſeth of; Cre. 27. 
any Thing by her Þusband's Conſent, the Pꝛoperty of what, 1 
ſhe ſo diſpoſeth, paſſeth from him to her Legatee, and it is % 221. 
the Gift of the Husband. Tf the Goods were given into Vern. 408, 
another's pands in Truſt fo2 the Wife ; ill her Will is but J 50, 
a Declaration of the Truſt, and not a Will, pꝛoperly fo cal- 350. 
led. But of Things in Adlon, and Things that a Hal Pre Ghar 
Covert hath as Executrix, ſhe map make a Mill by her Hul 84. 44. 255. 


band's 2 54. 891, 


1111, 1118. 


- Pan upon arriage covenants with his U Mike's Rela- s. C. 2 Mes. 


212 Term. Paſch. 28 Car. II. in C. B. 
See » Daro. band's Conſent: And tuch a cuil, being pꝛoperly a will in 


$12,513 Law, ought. to be p2oved-fn the Spiritual Court. In the 
Caſe in e a Nan was granted, 


— A; — 


( - againſt the Hamburgh Company. 


Tes Plaintiff brought an ation of Debt in Cation 
againſt the Hamburgh Company, who not appearing 
upon Summons, and a Nihil being returned againſt them, an 
Attachment was granted, to attach Debts awing ta the Com. 
pany, in the Hands of fourteen ſeveral Perſons: By Certio- 
rari the Caufe was removed into this Court; and, Whether 
a Procedendo ſhould be granted, oz not? Mas the Queſtlon. 

Serjeant Goodfellow, Baldwin and BarrelF argued, That a 
Debt owing to a Coporation is not attachable. *Serjeant 
Maynard .and Scroggs contra. Cut. ue are not Judges of 
the Cuſtoms of London; no2 do we take upon us to deter- 
mine, Mhether a Debt owing to a Cozpozation, be within 
the Cuſtom of kozeign Attachment, oz not. This we judge 
and agree in, That it is nat unreaſonable that a Cozpoza- 
tion's Debts chould be attached. Jf we had judged the 
Cuſfom- unreaſonable, we could and would have retained the 
Cauſe :: Fo2 we can over-rule a Cuſtom, though it be one of 
the Cuſtoms of London, that are confirmed by At of Parltia- 
ment, if it be againf natural Reaſon. But becauſe in this 
Cuſtom we find no ſuch Thing, we wilt return the Cauſe. 

Let them p2oceed accozding to the Cuftom, at their * 
If there be no fuch Cuſtom, they that ate aggrieved map 
their Remedy at Law. Wie do not dead the — — 
of it. It does but tend to the Advancement of Juice: And 
accodingly a Procedendo was granted per North Thief Juſtice, 
Wyndham and Ellis. Atkyns __— 


Foreign At- 
tachment, 


* 
.F 
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Anonymus. 405 (46) 


ER Cur'. Jf a Pan is indebted upon the Statute of e 


- Recufancy, Confoznity is a good Plea; but not, if an See 2 Show. 
Afton of Debt be bzought. 3 21578555 
— - pt 2 _ — * r Rat 3 44, 45, 381. 
| i Ld. Raym. 


» 


243. 


Parten e Baſeden's Caſe. (47) 


Arten bzought an Action of Debt fn this Court againſt Executors. | 
the Teftatoz of Baſeden, the now Defendant; and had 44. 5 

Judgment. After whoſe Death there was a Devaſtavit re- 2 H, 145. 
turned againſt the Defendant Baſeden, his Executo? : He ap⸗3 251, 
peared to it, and pleaded, and a ſpecial Uerdit was found, 227-,.,,. . 
to this Eftett, viz. That the Defendant Baſeden was made z. 447, 471. 
Executoz by his Mill, and dwelt in the ſame Houſe, in which 
the Teſtato2 lived and died; and that befoze Pꝛobate of the 
Will be poſſeſſed himſelf of the Goods of the Teſtato2, pꝛized 
them, inventozied them, and ſold Part of them, and paid a 
Debt, and converted the Ualue of the Reſivue to his own 
Cle; that afterwards, befoze the ©2zdinary he refuſed, and 
that upon his Refuſal Adminiſtration was committed to the 
Widow of the Deceaſed. And the Queſtion was, Uhether 
oz no the Defendant ſhould be charged to the Ualue of the 
whale perſonal Eſtate, oz only fo2 as much as he converted. 
Serjeant Barrell argued, That he ought to be charged fo2 
the Whole, becauſe, 1. Þe is made Executoz by the Mill; 
and he is thereby compleat Executoz befoze Pꝛobate, to all 
Intents but bzinging of Adions. 2. He has Poſſeſſion of the 
Goods,-and is chargeable in reſpe# of that. 3. pe cauſed 
ſome to be fold, and paid a Debt; which fs a ſufficient Admi⸗ 
niſtration. There is found to diſcharge him, 1. Þis Refuſal 
befoze the Oꝛdinary. But that being afier he had ſo far inter- 
meddled, avails nothing: Henſloe's Caſe, 9 Co. 37. An Exe⸗ 
cuto2 de ſon tort, he confeſſed, ſhould not be charged fo2 moze 
than he converted; and ſhall diſcharge himlelk by delivering 
over the reſt to the rightful Erecutoz, But the Caſe is diffe- 

Vor. I. 1 | rent 
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rent of a rightful Executoz, that has taken upon him the 
Burthen of the Wilt, The ſecond Thing found to diſcharge 
him, is the granting of Adminiſtration to another ; but that 
is void, becauſe he is a rightful Executoz that has admint- 
| ſtred: In which Caſe the Ozdinary has no Power to grant 
Plew. 276. Adminiſtration: Hob. 46. Keble and Osbaſton's Caſe. The 
third Thing found to "ILiſcharge him, is the Delivery of the 
Goods over to the Adminiftrato2; but that will not avaſl him, 
fo2 Himſelf became reſponſible by his having Poſſeſſion, and 
he cannot diſcharge himſelf: by delivering the Goods over to a 
Stranger, that has nothing to do with them. Ik it be 6b- 
jected, That by this Means two Perſons will be chargeable 
in refpeft of the ſame Goods: J anſwer, That Payment by 
po diſcharges both: Cro. Car. Whitmore and Porter's 
| Caſe. 

See 2 Lev. The Court was of Opinion, That the committing of Ad- 
3 Lag js miniſtration in this Caſe is a meer void Ac. A great Incon⸗ 
186, 30s. Venience would enſue, if Men were allowed to adminkſter as 
1 Sid. 280, für as they would themſelves, and then to ſet up a beggarly 
25-4. 148, AdMiniſtrato? ; they would pay themſelves their own Debts, 
1 Kol. 919. 2. AND Deliver the Reſidue of the Eſtate to one that's wozth No: 
Ave 62. * thing, and cheat the reſt of the Creditozs. Ik an Adminiſtra- 
188 * toz bzing an Action, it is a good Plea to ſay, That the Exe⸗ 
43, 767.  Cuto2 made by the Will has adminiſtred. Accozdingly Judg⸗ 

3 Wm. 183, ment was given FR the Plaintiff. 


1 


— 


(48) Major & Stubbing verſus Birde & Harriſon. 


2 Elolved, That a Plea may be a good Plea in Abatement, 
63, 64. though it contain Matter that goes in Bar; they relied 


1 * 4. upon the Caſe in 10 H. 7. fol. 11. which they ſaid was a Caſe 


6 l 302, in Point, and Salkell and Skelton's Cale, 2 Roll. — And 
$ Med. 131, Judgment was given accozdingly. | 


14 XY 
Moor 692. Caf. temp. Mac. 112, 192. 1 Mod. Ca. in I. & By. 43. Caſ. temp. W. 3. 503. 1 Lad. 
Raym. 128, 337» 593, 694. 2 Ld. Raym. 1208. 3 


2 | Term. 


2I5 


ER North, Chief Juſtice. Ik there are Accounts be- ( 1) 
tween two Merchants, and one of them becomes Ow 
Bankrupt, the Courſe is not to make the other, who 4% 8, 
perhaps upon ſtating the Accounts, is found indebted Mac. 432: 
to the Bankrupt, to pay the Thole that oziginally was in- © 3 
truſted to him, and to put him fo2 the Recovery of what the C6. 282, 
Bankrupt owes him, into the ſame Condition with the reſt 283. 
of the Credito2s; but to make him pay that only which ap: , 3 
pears due to the Bankrupt on the Foot of the Account; yh Eg. 55. 
otherwiſe it will be fo2 Accounts betwirt them after the Time ee 


of 302 other's R * if any ſuch were. 


2 — 995. 


* 42 238. 


2 Vm. 500. 
3Wms.23,24, 


25, 405, 408. 
Wing & Jackſon, A ( = 


—— — - 


Ar. Lan SS Donne 


"Reſpaſs, Quare vi & armis the Defendant inſultum fecit is, 


upon the Plaintiff, was bꝛought in the County⸗Court; 
and Judgment there given fo2 the Plaintiff, But it was re: 
verſed here upon a Writ of Falſe Judgment, becauſe the 
County-Court, not being a Court of Recozd, cannot fine the 
Defendant, as he ought to be, if the Cauſe go againſt him, 
becauſe of the Vi & Armis in the Declaration; but an Action 


of Treſpaſs without thoſe Wows will lie in the County - Cour 
well enough. | 


Anonymus. 
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(3) Anonymus. 
8. C. 12 
60g. m3 3. Uicar Ubeled in the Spiritual Court f02 Tithes of young 


2 A Cattle, and ſurmiſed, That the Defendant was ſeiſed 
c. 13. ok Lands in Middleſex, of which Pariſh he was Ucar, and 
Vide * that the Dekendant. had Common in a great Caſte, called 

Yi. 86. Sedgemore Common, as belonging to his Land in Middleſex ; 
Cre. Zac. 116. and put his Cattle into the ſaid Common. The Defendant 
ce 244. payed a Prohibition, fo2 that the Land where the Cattle went 
3 Bulf. 220, WAS not within the Pariſh of Middleſex. . The ſame Plaintiff 
240, Cc. libelled againſt the ſame Oefendant fo2. Tithes of Willow 
Faggots; who ſuggeſts, to have a Pꝛohibition, the Payment 
Peſt 229 2d. A Pear to the Refo2, fo2 all Tithes of. Willow. The 
*59, Se. ſame Plaintiff libelled alſo fo2 Tithes of Sheep. The De⸗ 
fendant, to have a Pꝛohibition, ſuggeſts, That he took them 
in to feed, after the Coꝛn was reaped, Pro melioratione 8 

culturæ infra terras arabiles & non aliter. | 


as 616. As fo? the firſt of theſe, no Pꝛohibition was granted, be⸗ 


> 2% 65x, Cauſe of that Clauſe in 2 Ed. 6. whereby ft is ena#ed, That 
Vide Savil 60. Tithes of Cattle feeding in a Waſte or Common, where the Pa- 


— - 1 


Comyns m_ the Pariſh where the Owner of the Cattle lives. 


2 Mm,. 522. Fo? the ſecond, they held, That a Modus to the UKefo? is a 


en b. $0od Diſcharge againſt the Uicar. 


1 Ld. Rem, Foz the third, they held, That the Parſon ought not to | 
139, 137, Have Tithe of the Co2n and the Sheep too, which make the 


BN en moze pꝛolitable, and to ION mores per l &c. 
1 Ingram ver ſus Tothill & Ren. 

S. C. 2 Mod. | Apo I 8 | 

3 14. 735. D Eplevin. Trevill leaſed to Ingram fo; ninety- nine Pears, 

- 27 OR if Joan Ingram his Wife, Anthony and John Ingram his 


& Pf 217, Sons, thould fo long live, rendzing an Heriot, oz 40s. to the 
3 Med. 230. Leſſoꝛ and his Afligns, at the Eleſtion of the 1 efſo2, his Heirs 
4 £4. 321. and Afligns, after their ſeveral Deaths ſucceſſive, as they are 
See C. % Named in the Indenture. Trevill deviſeth the Reverſion, 
471. John . and then Joan dies; and the Queſtion was, TWhe- 


ther 
2 


1 


— 1 
— 
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ther oz no a heriot were due to the Deviſee upon the Death of See C Cr. 
yo The Court agreed that the Avowzy was faulty, becauſe 8 Z/*.,, 
t does not appear thereby, whether Anthony Ingram was alive 539, 590. | 
oz not at the Time of the Oiſtreſs taken; fo2 if he were dead, ©: 8. 
the Leaſe would be determined. North. Though Anthony were : L., . 
alive, the Devilee-of Trevill could not diſtrain fo2 the Periot, % 91: 
fo2 that the Reſervation is to him and his Afigns, and al: “ 164. 
though the Elettion to have the Periot o2 40 Shillings be : 7. 295. 
given to the Leſſoz, his Yeirs oz Aſügns, pet that will nat 1 54%: 356. 
help the Fault in the Reſervation, Ellis. There is another 2 46. 
Fault, in the Pleading; fo2 it is pleaded that Trevill made 433. Se. 
his ill in Writing; but it is not ſaid, that he died ſo © % 47, 
ſeiſed; fo2 if the Eſtate of the Deviſo2 were turned to a Right -. 
at the Time of his Death, the Mill could not operate upon ©: Li. 148. 
it, Allo it is ſaid, that the Avowant made his Election, and; G,“, 
that the Plaintiff habuit notitiam of his Election, but it is not 1 
ſaid by whom Notice was given: Foz theſe Cauſes Judg⸗ Dr. 
ment was given fo2 the Plaintiff, It was urged likewiſe 87% . 
againſt the Avowant, that no periot could be due in this 3. 540, 54: 
Caſe, becauſe Joan did not die firſt, but the Tourſe of Suc⸗ 

ceſſion is interrupted; and that a Periot not being due of 

common Right, the Wozds of Reſervation ought to be pur⸗ 

ſued; but as to this the Court delivered no Opinion, 


——_—— 
— — —_——_—_— 


Ognell verſus The Lord Arlington, Guardian of (5 
Hir John Jacob. 


| [Pan a Trial at Bar the Court delivered fo Law to #2. 

the Jury, That if there be Tenant by Elegit of certain 
Lands, and a Fine be levied of thoſe Lands, and five Pears 
with Non-claim paſs, that the Intere# of the Tenant by Elegit 
is bound, accoꝛding to Saffyn's Caſe 5 Rep. otherwiſe, if the 5 ©. 124. «. 
Land had not been actually extended. Alſo, That if an _— 
quiſition upon an Elegic be found, the Party befoze Entry C ven. 2. 
has the Poſſeſſion, and a Fine with Non-claim ſhall bar his 4 * 
Right ; koz befoze adual Entry he may have Ejectione firmæ % „g. . 


02 Treſpaſs; and ſo not like to an Intereſle termini. 3. 32. 

74 | 2 Fern. 189, 
368, 662. Abr. Eg. 256. 1 Vm. 130, 520. Ante 4. 2 Wrms. 127, 146. 3 Wms. 310, 372. A naked 
Power has been held not to be barred by a Fine, becauſe ſome Eſtate muſt be deweſled or gained by wrong 
to make a Fine operate. Willis v. Sherrat in Chan. 24 Feb. 1739. 


Vor. I. K k K Barry 


a Saw wh — — 
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1 Sid. 146. 

1 Kb. 523, | | 
Ts, E a Parſon have a Penſion by Pꝛeſcription, he may either 
Co. Lit. 146.4. 1 bzing an Action at the Common Law, oz commence a Suit 
2 % 491- in the Spiritual Court; but if he bzings a Writ of Annuity 
05 lan. ii. at the Common Law, he can never after ſue in the Spiritual 


3. 416, 260, Cgurt, fo2 that his Eledion is determined. 
397. 


(6) Barry & Trebeſwycke. 


1 in:. 057. 
1 Ld. Raym. com . 0 * 3 Werner 
323. 0 
I Stra. 421. 

(7) Wake e Blackwell. 
s. c. 2 Med. I N a Quare Impedit the Defendant pleaded a Recovery in 
8 this Manner, viz. That John Wakeman Grandfather to 


Recovery, the Plaintiff was ſeiſed in Fee of the Panoz, to which, &c. 
and that a Præcipe was bzought againſt one Prinne and Phil- 
pots, adtunc tenentes liberi tenementi, &c. Who appeared and 
vouched John Wakeman, &c. and that this Recovery was to 
the Uſe ok J. S. under whom the Defendant claims. 
Strode, pro Defendente: Jt fs not neceſſary that the Tenant 
in a Common Recovery have a Freehold, at the Tiine of the 


1 | Purchaſe of the Writ : Ik he have at the Time of the Re- 
'| Heb. 262. turn, it ſufficeth. 7 Ed. 3. 42. 7 Ed. 3. 70. Aſſ. of Nov. diſſ. 43 
4 . remp. Ed. 3. 21. In theſe Authozities the Perſon againſt whom the 
A 5 Præcipe is bought, comes in by Right, after the 1 


and bekoze the Return of the TUrit. But in 26 Ed. 3. 6 
there is an Example, where the Tenant to the Præcipe == 
in by To2t; but there is this Difference: Ik he comes to the 
Land by his own Ac, be it by Right oz by Wrong, there he 
makes the Trit good : Dtherwiſe if he come to it by Act of 
Law. 8 Ed. 3. 22. a. Formedon. 25 H. 6. 4. The Reaſon 
why you ſhall not abate the Plaintiff's Mrit by your own Att, 
is becauſe you cannot give him a better. 

The Ocmandant here is eſtopped to ſay, that there was not 

a Tenant to the Præcipe in this Recovery ; fo2 the Writ is 
but abatable, if bzought againſt one that is not Tenant: And 
as long as it ſtands not abated, but is pleaded to, &c. it ſhall 
conctude all that are Parties and Paivies, and all claiming un- 
der them: 34 Ed. 3. F. tit. Droit, 39. Here [9 in our Caſe att 

1 Eſtoppe 


l, 


i 
EN 
/ \ 
of 
% 
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ꝙͤẽ—.. 


Eſtoppel, with a Recompence: Wakeman the Gzandkather, 
who was the firſt Uouchee in this Recovery, might have 
counterpleaded the Lien, and erto2ted the Martanty; but ha⸗ 
ving vouched over, he is paſt that Advantage, and is con- 
cluded, being made a Party by Uoncher. 


This being a Common Recovery, the Court will vo all 


they can to make it good. A Fine is levied by Dedimus po- 


teſtatem by Baron and Feme. The Commiſſioners did not 


return the Examination of the Mike; and that is the deſcrt- 
minating Oifference, upon which depends, Whether the Mike 
ſhall be bound by the Fine, oz not? 15 Ed. 4. 28. a. Lit. Sect. 
670. 6 Ed. 3. 22. a. The Court muſt needs in this Caſe in- 
tend, that Prinne and Philpots came in by Conveyance, becauſe 
Wakeman came in upon the Houcher, which he would not have 
dane, ik there had not been a Lien. He cited Cro. Jac. 454. 
Lincoln College's Caſe, 3 Rep. 48. and Hob. 262. Duncomb 
aud Wingfield s Caſe, To which Pemberton anſwered, That 
tune tenens is a [ufficient Averment in the pleading of a Reco⸗ 
very, which is favoured in Law; but is not good alone, when 
in the ſame Sentence a Matter is ſet fo2th, that is inconſiſtent 
with it, and plainly contradiſtozp, as in this Caſe: And of 
that Opinion was the Court. The Caſe in Hob. they ſaid 
was upon a ſpecial Gerdick; where many Things may be in⸗ 
tended, which ſhall not be ſo in Pleading: And in Lincoln 
College's Caſe the Writ is ſaid to be bꝛought againſt one Ed- 
ward Chamberlain in one Part of the Recozd, and the Mother 
is ſaid to be Tenant in another Part of the Recozd, and by 
the other Party; but here in the ſame Sentence uno flatu, 
there is a flat Contradifion. 


* 
— - — | . | 


Burrow &5 Haggett. 


— — 


68) 


Ozmedon in the Deſcender, The Dekendant pleaded in s. C. 2 264 


Abatement of the Count, and took theſe Exceptions: 


Formedon. 


1. That the Oemandant declares, That the Right deſcended see % 


to him after the Death of Leonard, as B2other and Þefr to L. 304, 


Leon. and Son and Peir of the Donee; but does not alledge 
that Leonard died without Iſſue: 8 Rep. 88. Buckmere's Caſe. 


Mac. 140, 


In ancient Regiſters the Clauſe is, eo quod the Iſſue died 362, 367. 


without Iſſue: Co. Ent. 254. b. & c. Raſt. Ent. 365. C. Yelv. 


227. 


P—_—_ „ 
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1 Ld. Raym. 
202. 


Hob. 51. 


3 Cro. 341, 
348. 


1 Sid. 187. 


227. Glaſſe and Gyll's Caſe, 9 Ed. 4. 36. A Man that entt- 


tles himſelf as Þetr, muſt ſhew how he is Heir. Seyſe contra. 
The Pꝛecedents are on our Side; and the Difference be- 
twirt a Fozmedon in the Deſcender, and a Fozmedon in the 
Remainder oz Reverter, Jn the fozmer they do not mention 
the Dying without Jſſue of him after whoſe Death they 
claim: Foz the Count there is in effe& only to ſet out their 
Pedigree; but in a Fozmedon in the Remainder oz Reverter, 
it is otherwiſe: 39 Ed. 3. 27. Old Book of Entries 339. Tit. 
Formedon, Bar: Placito 3, Co. Lit. Mandevil's Caſe, 26. b. 
7 H. 7. fol. 7. b. There our Caſe is put in expꝛels Terms; 
the Exception taken to the Count there by Keble, is the ſame 
that is taken to ours here; and there it is over-ruled. North. 
J have looked into Pꝛecedents, and find the Count in this 
Caſe accoꝛding to them. It is a plain and reaſonable Diffe: 
rence betwfrt a Fozmedon in the Dilcender, and a Fo2medon 
in the Remainder 02 Reverter: Noz could the Demandant be 
B2other and Heir to Leonard, if Leonard Had left Childzen, 
&c. Another Exception was, That the Demandant does not 
ſet fo2th, that he was Son and peir of John, begotten on the 
Body of Jane his Mike; fo; it was a Gift in ſpecial Tail, 
But this was over-ruled; fo; in the Mrit that is ſet fo2th, 
and in the Declaration, after the UWIozds filio & hæredi præ- 
dict. Johannis, came an (&c.) which (&c.) let the Moꝛds of 
the Writ into the Count; and ſo it was held good. The 
Pꝛothonotary ſain, That the Fozms of Counts were accoz- 
dingly. And Judgment was given to anſwer over, Niſi 
cauſa, &c. | &\ 


| Term. 


221 


* verſus Hill. _ (9) 


EBT upon an Obligation fo2 the Payment of ** 58 wy 
at a Day certain. The Defendant pleaded, That , 85 1 
the Plaintiff, being deſirous to have the Poney pald P 225. | 4; 

 befoze the Day, took another Bond fo2 the ſame © pol 5. | | nl 
Sum payable ſooner; and that this was in full Satisfa#fon Acer. we 
of the fomer Bond: Upon this Plea the Plaintiff took Iſſue, {1 ol 
and it was kound againſt him. And Serjeant Maynard 1 
moved, Thar notwithſtanding this Uerdi#, Judgment ought 
to be given fo2 the Plaintiff, fo2 that the "Defendant by his 
Plea has confeſſed the Ation : And to ſay, That another 
Bond was given in Satisfaction, is nothing to the Purpoſe: 
Hob. 68. So that upon the whole it appears, that the Plain⸗ 
tiff has the Right, and he ought to have Judgment: 2 Cro. 
139. 8 Co. 93. a. And Day was given to ſhew Cauſe why 


the Plaintiff ſhould not have Judgment. Vide jnfra hoc 
eodem Termino. Poſt 225. 


a ————_ — „ 


—— — ah 
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Savill againſt The Hundred of —. © (0) 


D E Plaintiff in an Aion upon the Statute of Winton, Freſh Suit. 
had a Gerdick; and it was moved in Arreſt of Judg- of i HA 
ment, that the felonious taking is not ſaid to be in the High- ; 1:49 
way: 2 Cro. 469, 675. North. An Action lies upon the Sta- Gs, Lemp 2, . 74 
| tute of Winton, though the Robbery be not committed in: 1 Wil | 
the highway; to which the Court agreed: And the P2otho- 437. adi! 


* ſaid, That the Entries were frequently ſo, Per 2 2 4g _—_ 
— op 345. ts 


8 . WH 
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(613 ee Calthrop & Philippo 


s.C. e Is had recovered a 'Debt againſt Calthrop, and 
AY p2ocured a Writ of Execution to Philippo the then She: 
1 Med. Ca. in kiff Of D. but befoze that Crit was executed, Calthrop þ1o- 
4. SE os, cured a Superſedeas to. the lame Philippo ; who when his Pear, 
193, 247 was out, delivered over all thy wWeits.to the new Sherfff, 
| fave this Superſedeas; which not being ere, S. pꝛotures 
a new Writ of Execution to the pep Sheriff en which 
the Goods of Calthrop being taken, þ e a his Ackion against 
Philippo, fo2 not delivering over the 1 After a 
Uerdi# fo2 the Plalntiff, it daß oF... in Arreſt of Judgment, 
That the Action would not lie, foz 15 the Sheriff is not 
bound to deliver over a Superſedeas. * ecauſe. it is not a 
Writ that has a Return. 2. Becauſe ft is only the Sheriff's 
Warrant fo2 not obeying the Writ of Execution. The Pꝛo⸗ 


thonotaries ſaid, That the Courſe was to. take out .a new 


ans to the new Sheriff. Serjeant:Strode argued, That the 


perſedeas ought to be delivered ober; becauſe. the King's 
Writ to the old -Sherfff is, Quod Com. prædict. cum perti- 
nentiis, una cum rotulis, brevibus, mea emorandis & omnibus offi- 
cium illud tangentibus, quæ in cuſtodia ſua hn, liberet, &c. 
Reg. 295. and 3 Co. 72. Weſtby's Cafe. Beſid es, the. Super- 
' ſedeas is foꝛ the Defetivat's Benefit: and there is no Reaſon 
why the Capias ſhould be delivered "over, which is fo2 the 
Plaintiff's Benefit, and not the Superſedeas, which is fo2 the 
ndants: And he fato-an Ackton will Tie fo? not veliver- 
ing over ſome TUrits to the new Sheriff, though thole TUrits 
are not returnable; as a Mrit ot E repement. The Court 
inclined to his Spinton; but it was adjourned. to a further 
Day, on which * it was moved. g 


. 
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r RIES SRI: . , 
Baſcawin & Herle verſus Cooke. ( 12 ) 
3 Ce $4 74 | S. C. 2 Mad. 
HO. Cook granted a Rent-charge of 200 l. per Annum 2, , 
. to Baſcawin and Herle foz the Life of Mary Cook, Ha- 27 Hl. 8. c. 10. 
bend' to them, their peirs and Aigns, ad opus & uſum of 
Mary; and in the Indenture covenanted to pay the Rent ad 
opus & uſum of Mary. Baſcawin and Herle upon this bzing C/ temp. 7. 
an Acklon of Covenant, and afſign the Beach in not paying 5. 4% 
the Kent to themſelves, ad opus & uſum of Mary. The De 171, — 
kendant demurs: 1. Becauſe the Mozds in which the Beach 38% 400. 
aligned, contain a Negative pꝛegnant. Baldwin fo2 the | +14 
- Plaintiff, we aſſign the Bzeach in the Mozds of the Cove- Wh 
nant. ,Cur' accord. 2. Becauſe the Plaintiff does not ſay that / | 1 
the Money was not paid to Mary; ko; ik it were ſo, it mould 2 aw 
ſatisfp the Covenant. 3. This Rent-charge is executed to | | . HA 
Mary by the Stat. of. Uſes, and che ought to have diftratned » ce. 61 11 
fo. it: Foz the Having a Remedy, the Plaintiffs, out of whom 
the. Rent. is trangferred by the Statute, cannot bzing this 
Attion ; Pereupon : two .Miieſtions were made, 1. Whether 
this. Remedy by Aktion of Covenant be transferted to Mary 
by the; Stat.. of Uſes ag not? And 2dly, If not, whether the 
Covenant were diſcharged not? North and Wyndham: Then 
the Statuts. transtets an Eſtate, it transfers together with it 
ſuch. Remedies. only, as by Law ate incident to that Eſtate, 
and not. collateral ones. Atkyns accordant. There is a Clauſe, 
in the. Statute ot a H. S. c-29. Which gives the Ceſtuy que 
Uſe ok. a Rent all. ſuch Remedies, as he would have had, if 
e Kent had. been-aftually-anu really granted to him: But 
that has Place only where ane is ſeited of Lands, in Truſt 
that another ſhall Have a Rent out of them; not where a 
Rent is granted to one to the Uſe of, another. They agreen 
alſo that the Covenant was not diſcharged, And gave Judg⸗ 
ment fo2 the Plaintiff, Niſi, &c. 
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Higden. 


224 
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Outlawry. 
Caf. temp. W. 
* 400. 


Co. Lit. 384. 
Jenk. 37. 


Co. Lit. 128. a. 


A Krit of Erro and Attaint is within it: Foz in both them 


1 Sid. 43. 


Ante 111, 
170. 


Higden wer ſus whirechurch, Executor of Dethicke. 


Udita Querela. The Plaintiff declares, that himſelf and 
one Prettyman became bound to the Teſtato2 fo2 the 
Poe of a "certain Sum: That in an Aﬀon bꝛought 
againſt him he was outlawed: That Dethick afterward bzought 
another Aﬀton upon the fame Bond againſt Prettyman, and 
had Judgment: That Prettyman was taken by a Cap. ad. ſatiſ- 
faciend', and impꝛiſoned, and paid the Mebt, and was releaſed 
by Dethick's Conſent: Upon this Matter the Plaintiff here 
pꝛaps to be relieved againſt this Judgment: and Outlawzp. 
The Defendant proteſtando that the Debt was not ſatisfied, 
pleads the ODutlawzy in Oiſability. The Plaintiff demurs. 
Bald. fo2 the. Plaintiff. Non datur exceptio ejus rei, cujus 
petitur diſſolutio. He reſembled this to the Caſes of bzinging 
a Crit of Erroz oz Attaint, in neither of which Outlawzp is 
pleadable. 3 Cro. 225. 7 H. 4. 39. 7 H. 6. 44. Seyſe contra. 
Dutlawzy is a good Plea in Audita querela. 2 Cro. 425. 8 Co. 
141. This Caſe is not within the Maxim that has been cited; 


the Judgment it ſelf is to be reverſed, But in an Audita 
querela you admit the Judgment to be good: Only upon ſome 
equitable Matter ariſing ſince, you pꝛap that no Execution 
may be upon it: Vide 6 Ed. 4. 6. b. and Jaſon and Kites Caſe, | 
Mich. 12 Car. 2. Rot. 385. Ad. Paſch. 13. Cur accord”. It 

the Judgment had been erroneous, and a Writ of Erro2 had 
been bzought, the Dutlawzy, which was but a Superſtruture, 
would fall by Conſequence; but an Audita querela meddles 
not with the Judgment: The Plaintiff here pas no nt at 
* to . ont KI gs of Ann 8 


Blythe. 


U 


—— — Ont OY 


* 
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Blythe C Hill, ſupra 221. pl. 9. (14) 
| | : 136. 
fl 'ÞE Caſe being moved again, appeared to be thug, viz. Ante 221. 
The Ylaintiff bzought an Aﬀjon of Debt upon a Bond %%, 

againſt the Defendant as Heir to the Obligoz. The Defen- mac. 224, 
dant pleaded, that the Obligoz, his Anceſtoz, died Jnteſtate, 208, 397, 
and that one J. S. had taken out Letters of Adminiſtration, 3, . 
and had given the Plaintiff another Bond in full Satisfaifon C/ n. 7. 
of the fozmer. Upon this, Iſſue being joined, it was found 3: 3% 245, 
fo2 the Defendant. Jt was lald koz him, that one Bond 53 
might be taken'in Satisfafion of another; and 1 Inſt. 212. b.! La. Eur, 
30 Ed. 1. 23. Dyer 29. were cited. North Chief Juſtice: It 666 60, 61, 
the ſecond Bond had been given by the Obligoz himſelf, it 1%. 324. 
would not have diſcharged the fozmer : But here, being given er 
by the Abminiſtratoz, ſo that the Plaintiff's Security is bet- 55g. 
tered, and the Admfniſtrato2 chargeable de bonis propriis, J 3 u. 225, 
conceive it may be a ſufficient Diſcharge of the firſt Bond. Es 
Wyndham accord, Elſe the Adminiſtrato2 and Heir might both zz, 6:;. 
be charged. Scrogegs accord. Atkyns. There are many Autho- Fs. 68, 69. 
rities in the Point; and all diretly, that one Bond cannot be 
given in Satisfation of another. So is Cro. Eliz. 623, 597, 
716, 727. and many others, But yet J hold that Judgment 
ought to be given fo2 the Defendant; koz though it be an 
impertinent Iſſue, pet being found koz him, he ought by the . 69. 
Statute of 23 H. 8. to have Judgment. It no Jſſue at all 
had been joined, it would have been otherwiſe : 2 Cro. 44, 
575. Serjeant Maynard cites 9 H. 6. but that Caſe was be- 
foe the Statute: So J ground my Judgment upon that 
Point. North. J took ft, that unapt Iſſues are aided by the 
Statute, but not immaterial ones; and ſo ſaid Scroggs. Judic' 
pro Defendente, Niſi, &c. 


Vo. I. Mm m Southcote 
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Remainder. 
See Stat. 27 
H. 8. c. 10. 
Ante 159, 
160, 175. 


Inqueſt. 

See 6 Co. 53. 
Co. Lit. 1 56. a. 
2 Stra, 1023. 


— 


| Southcote 2 Stowell. 
Intrat. Hill. 25 C 26 Car. 2. Rot. 1303. 


Dvenant fo2 Non-payment of Money. The Cale was 
thus; viz. Thomas Southcote had Iſſue two Sons; Sir 
Popham and William; and in Conſideration of the Marriage 
of his Son Sir Popham, covenantend to ſtand ſeiſed to the Uſe 
of Sir Popham and the Heirs Males of his Body; and fo? 
default of ſuch Iſſue, to the Ute of the weirs Males of his 
own Body, the Rematnder to his own right Þeirs. Sir Pop- 
ham dies, leaving Jfſue Edward his Son, and four Daugh⸗ 
ters: Then Thomas the Father died; and then Edward died 
without Jfſue, and the Queſtion was, Uhether Sir Popham's 
Daughters oz William had the better Title? Two Points 
were made, 1. Whether the Limitation of the Remainder to 
the Yeirs Males of the Body of the Covenantoz, were good 
in its Creation oz not? 2. Admitting it to be good oziginally, 
whether it could take Effet after the Death of Edward; he 
leaving Siſters, which are general Heirs to the Covenanto2? 
North, Wyndham and Atkyns, upon Admiſſion of the firſt Point, 
were of Opinion fo2 William; and that he ſhould have an 
Eſtate, not by Purchaſe, but hy Deſcent from Edward: Foz 
after the Death of the Father, both the Eſtates in Tail were 
veſted in him: And he was capable of the Remainder by Pur- 
chaſe: And being once well veſted in a Purchaſer, the Eſtate 
ſhall afterwards run in courſe of Deſcent $3 Scroggs doubted. 
But they all doubted of the firſt Point, and would adviſe. 


V. infr Paſch. 29 Car. 2. Poſt 237. 


It was ſaid by the Juſtices in the Counteſs of Northumber- 
land's Caſe, That if a Knight be but returned on a Jury, 
when a Nobleman is concerned, ft is not materfal whether he 
appear and give his Uerdit oz no. Alſo, that if there be no 
other Bnights in the County, a Serjeant at Law that is a 


— may be returned, and his Pzivilege ſhall not excule 
—_; 


HT | Gayle 


tt. . F c 1 
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Gayle & Betts. ( 16 ) 


EBT upon a Bond. The Defendant demands Oyer ogice.. 

of the Bond and Condition; which was to pay 401. per P-«6/ Pla 
Ann. quarterly, ſo long as the Defendant ſhould continue Ne. 7 — 4 
giſter to the Archdeacon of Colcheſter; and ſays, That the ce h 5:47. 
Office was granted to A. B. and C. foz their Lives: And that / ven dment 
he ' enjoyed the Office fo long as they lived, and no longer; 7 & 5. 
and that ſo long he paid the ſaid 401. quarterly, The Plain- 
tiff replies, That the Defendant did enjoy the Office longer, 
and had not patd the Money. The Defendant demurs, ſup: 7: 198. 
poling the Replication was double. Per Cur”. The Replica- % 55. 
tion is not double; fo2 the Defendant cannot take Jfſue upon _ 
the Nonpayment of the Ponep; that would be a Departure 257. 349, 
from his Plea in Bar: So ik upon a Plea of Nullum fecit 752 32% 
arbitrium, the Plaintiff in his Replication ſet fozth an Award Coli tip . 
and a Beach, the Defendant cannot take Jſſue upon the 3: 54 55-92 
Beach fo2 that would be an implicit Confeſſion of what he — fg 
had denied befoze. North. Ik the Defendant plead, That he zo, 76, 234, 


did not exerciſe the ©ftice beyond ſuch a Time, till which , „ 
Time he paid the Boney, the Plaintiff may take Iſſue either 2 85 
upon the Payment till that Time, oz rely upon the Continu⸗ C 115. 
ance; but ik he do the latter, he muſt ſhew a Bzeach ; koz the 


Continuance is in it ſelf no Beach. 


ſa 3 a _—_— lt OY ——_————_ —— * Att th „* 1 — ti. AM. * 
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Ellis & Yarborough, (17) 
7 8. C. 2 Mod. 


A Ction upon the Caſe againſt a Sheriff fo2 an Clcape. de 


The Plaintiff declares, That one G. was indebted to Ses 4 57. 
him in 2001. and that the Defendant took him upon a Latitat 7%) 239, 


The Defendant pleads the Statute of 23 H. 6. c. 10. and . 10. 

that he let G. out upon Bail, accoꝛding to the ſaid Statute, © 7: 
and that he had taken reaſonable Sureties, A. and B. Perſons ho. ” 
having ſufficient within the County. The Plaintiff replies C/ np. 7, 
and traverſes, abſque hoc that the Defendant took Bail of 7;,3"* . 
Perſons having ſufficient within the County: The Defendant ;;4 
demurs. Skipwith. The Sherift is compellable to take LT Fg Raym. 
Held that an Action lies againſt the Sheriff for taking inſufficient Pledges in Replevin. Fill. j . 5 ; 
B. R. Sir William Rouſe v. Patterſon, | 


at the Plaintiff's Suit, and afterward ſuffered him to eſcape. $77 27%; 6. 
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1 Sid. 96. 


zo Co. 101. 4. 


» Saund. 60. 


Tf he take inſufficient Bail, the Courſe is fo2 the Court to 


amerce the Sheriff, and not fo2 the Party to have an Action 
upon the Caſe : Cro. Eliz. 85 2. Bowles and Laſlel's Caſe, and 


Noy 39. if the Sheriff takes no Bail, an Aﬀion lies againſt 
him: And all Actions bꝛought upon this Statute are kounded 
upon this Suggeſtion: 3 Cro. 460. Moor 428, 2 Cro. 280. 


But if he take inſufficient Ball, it is at his own Peril, and 


no Afton lies: The Sheriff is Judge of the Ball, and the 
Sum is at his Oiſcretion: Cro. Jac. 286. Villers and Haſtings: 
And ſo are the Number of the Perſons, he may take one, 
two, 02 thꝛee, as he pleaſeth. He cited Cro. Eliz. 808. Clifton 


and Web's Caſe. Beſides the Traverſe is pregnant, fo? it 


implies, That the Perſons have ſufficient out of the County, 
and the Sheriff is not bound to take Bail my of Perſons 
having ſufficient within the County. 

Serjeant Barrell contra. 

The Court not agreeing in their Opinions upon the Mat⸗ 
ter of Law, it was put off to the next Term to be argued. 

Baldwin, fo2 the Defendant, cited 3 Cro. 624, 152. 2 Cro, 
286. Noy 39. Roll. Tit. Eſcape, 807. Moor 428. That the 
Sheriff is compellable ta let him to Bail, and is Judge of 
the Sulficiency of the Sureties. The Statute was made 
fo2 the Pꝛiſoner's Benefit, fo2 the Miſchief befoze was, That 
the Sheriff not being compellable to bail him, would ertozt 
Money from him to be bafled: And the Wo2d ſufficient is 
added in Favour of the Sheriff; and ſo are the Wlo2ds, within 
the County. The Sheriff is not compellable to aſſign the 
Bail-bond; and then, if the Plaintiff cannot have the Secu- 
rity given by the Defendant fo2 his Appearance, it is all one 
to him, whether it be good oz no. 

Strode contra. Why muſt the Sheriff always aver, That he 
has taken ſuſficient Sureties, if their Sufficiency be not mate- 
rial? Thy is an Action allowed to lie, if the Sheriff take no 
Sureties at all, ſince accoꝛding to my Bꝛother's Opinion, the 


Party has no Jntereſt in them? It the Law be as they argue, 


the Statute has left the Plaintiff in a wozſe Condition than 
he was at the Common Law: Foz it has dep2ived him of the 
Remedy he had befoze; and the Amercements belong not to 
him, but to the King. 

Cur'. The Suffictency of the Bail is not material; it is only 
fo2 the Sheriff's own Security. Ik he take no Ball at all, 
an Ackion lies againſt him, fo2 then he does not at by Colour 
of this Law, Atkyns. The Statute is not „„ 
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˖ —  — ——_ — 
the Plaintif at all, unleſs the Sheriff let go the Paiſoner 
without taking Ball; and then he muſt render treble Da- 


mages. And by the Dpinion of the whole Court Wen 
was given koz the Dekendant. 


—— * _— 
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Moor verſus Field, # {8) 


| Acuton was allevged, That all Perſons in a Pariſh that Tice: oc 
had Sheep upon the G2ound on Candlemas-day, ſhould Sheep. 4 
be diſcharged of Tithes of all Sheep that ſhould be upon the 4 emp. W, 
O20und after in that Pear, upon Payment of full Tithes fo? 3: 497, 498: 
all the Sheep that were there upon that Day; and thfs was 3 
adjudged an unreaſonable Cuſtom. Serjeant Turner argued 22 Abr, 


koꝛ it, and eiten 2 Roll, Abr. 647, 648. , _ 


359, 677. 214. * 1558. 2 Stra, 1224s 
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(19) Strode werſus PEveſque of Bach nd Wells, and 


ran” Hir George E and Maſters. 


e | 
- 4+ Uare Impedit, the Plaintiff mtities himfelf, by Utr- 
tue of a Gant of the next Avoidance made by 
Sir George Horner, and counts, That Sir George 
>, was ſeiſed- in Fee of the Manoz of Dowling; to 
5 which the Advowſon was appendant, and pzeſented: J. S. who 
was, admitted, inſtituted, &c. And that then he granted the 
next Avoidance to the Plaintiff, and that J. S. died, and it 

belongs to him to pꝛeſent. | 
Serjeant Barton. The Plaintiff has fafled in his Count, he - 
ſays, That Sir George was ſefſed and pzeſented; but he does 
not ſay, That he pzeſented tempore pacis: F. N. B. 33. Hob. 
102. 6 Co. 30. 1 Inſt. 249. F. N. B. 31. 5 Co. 72. Vaugh. 53. 

Strode. When the Plaintiff makes vis Title by a Pzeſen- 
tation, he ought to ſay, That it was tempore pacis ; but Sir 
George's Title is by reaſon of his being ſeiſed of the Mano 
of Dowling, to which the Advowſon is appendant. So that 
the. Difference, as. to. that, will. be betwirt an. Advowſlon- in 
groſs, and an Advowſon appendant. 

Cur'. Wihen a Man ſhews a p2ecedent Right, and then al- 
ledges a Preſentation, in purſuance of that Right, as in this 
Cale the Plaintiff does in Sir George Horner, there it needs 
not be alledged to have been tempore pacis; but where no 
Title is alledged, ſo that the Pꝛeſentation only makes the 
- Title, there it muſt be Fon tempore pacis. 


4 


Davies 
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| Avies as Adminiſtrato2 to Eliz. B. a Feme Covert, bzings Baron and 
an Action of Debt upon a Bond againſt Cutt. The De⸗ Feme. | 
fenvant pleads, That Adminiſtration of the (Wife's Goods 2. * 
ought de Jure to be committed to the Pusband, who was . 3. 1! 
then alive; Upon this there was a Demurrer, and it was 4: 5": „ 1 
reſolved fo2 the Plaintiff; ko; he is rightful Adminifrato2 till 616 14 
his Letters of Adminiſtration are repealed, See Stat. 29 FC. 303, | 14 
Car. 2. c. 3. h. 25. | 304, 205, 1:4 


| | a * 207. + 
1 Vern. 88, 170. 2 Fern. 329, 330. 2 Stra. $91, 1111, 1118. 1 2 378. "ns f 
James & Johnſon. | (21) 
| S. C. 2 Med. 


Reſpaſs fox taking and diving away ſome Beafts of 4 cies 

\& the Plaintiff, the Defendant juſtifies fo2 that he and 3 4. 425. 

all they whoſe Effate he has in ſuch a Banoz (the Manoꝛ of 7 

Blythe) have had a Toll fo2 all Beaſts dzfven over the ſafd 

MWanos?, viz. a half-penny a Beaſt, if under twenty; and ik 

above; then Four-pence a ſcoze. Iſſue being jolned upon this 

Jukiaration, x ſpecial Uerdit was kound, viz, That the Manoz 

afozeſaid was Parcel of the Poſſeſions of the P2fo2y of Blythe, 

that the Pꝛioz had by Pzeſcription ſuch a Toll, as Appurte- 

nant to the ſaid- Mano: That by the Diſſolution ft came to 

the Crown, and ſo to Sir Gervaſe Clifton, and at laſt to one 

Bingley ; in whoſe Right, as Sevvant. to him, the Defen- 24 an. : 

- dant juſtifies; but then they conclude, that if the Defendant en 
may entitle himſelf to it by a que eſtate, they find fo2 the De- e 1% 

fendant; if not, then fo?! the Platnttff. | 3 


aym. 389. 
Serjeant Baldw. koz the Platntifl, It does not appear, 4 Lau. 
whether the Toll which the Defendant claims, be a Toll: See 7 48, 
thozough, oz a Toll'traverſe, 02 what ſozt of Toll it is. A 105. 
Toll-thozough: is againſt Common Right, becauſe it is to be 55 
taken in the King's Dighway, And no Peſcription can be 
for it, unleſs he that claims it, chew that the Subjeit has 
ſome Advantage by it. And when a Man claims a Toll: tra-  . ul 
verſe, he muſt lap it to be foꝛ a May over his own Freehold, 1 
Keil. 148. Statham, Toll 2. Pl. 236. Moor 574. Cro. 
Eliz. 710. Keil. 152. A Toll ſuppoſeth a Gzant "_ the 
> 9 8 8 Crown 
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Crown, and therefoze when the Pano of Blythe came to the 
Crown, the Toll was disjoined from the Panoz, and became 
in G2oſs. Moz can a Toll be appendant to a Banoz, noz 
claimed by a que eſtate, - | ering © 2 

Serjeant Maynard. The Jury have found exactly whatever 
the Defendant has diſcloſed in his Plea, and Have made a 
ſpecial Concluſion upon a Point of pleading. - Toll may be 
appurtenant to a Mano, as well as any other Profit a prendre. 
Noz does it become in groſs by the Manoz coming to the 
Crown. The Difference is. as to that, betwirt Things, 


* 


9 Go. 25. that had a Being in the Crown, befoze they were granted 


ate 45 out to Subjets, and Things which had not, 9 Rep. The Caſe 
ok the Abbot. of Strata Marcella. There is no ſuch legal 
Difference between a Toll-thozough and a Toll-traverſe, as 

has been offered: The Mozds are -uſed p2omffcuoufſy in our 

Books. A Toll⸗thozough map be by Pz2eſcription, without 

any reaſonable Cauſe. alledged of its Commencement : Foz 

having been paid Time out of Wind, the true Cauſe of its 
Beginning, in the Intendment of the Law, cannot be known. 

a, And fo? the que cltate, indeed. a Thing that lies in G2ant, 
3866. Cannot be claimed by a que eſtate, direfly by it ſelf, but it 
2 14. Rn. map be claimed as. appurtenant- to a Danoz, by a que eſtate 
ID. 59. in the Banoz, &c. Cur. accord. and gave Judgment foz the 
G. Li. 121.2, Defendant, , Atkyns. Then Toll is claimed generally, it ſhall 
be intended Toll⸗thozough, and ſo is the Caſe in Cro. Eliz. 


710. Smith und Shepheard. 
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(22) Lord Townſend werſus Hughes. 


S. C. 2 Med. 


150, 151, F er | E 
. A N adion upon the Stat. de Scandalis Magnatum, fo? theſe 
Taos, viz. My Lord Torunſend is an unworthy. Perſon, 


see 1 Lov. and does Things againſt Law and Reaſop, Upon Jfſue Not 
„„ Guilty, there was a Uervif fo2 the Plaintiff, and four thou- 


1 . ſand Pounds Damages given. The Defendant moved foz a 


2 14. Rm. new Trial, becauſe of the Ercefliveneſs of the Damages: 
Cn 430. AND a Pꝛetedent was cited of a new Trial granted upon that 
1 Stra. 422. Gꝛound and. no other. And Atkyns was fo2 Gzanting a new 
Trial. North, Wyndham and Scroggs contr. fo2 that the Jury 
are the ſole Judges of the Damages. mw to 


- 
mm, 2 
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At another Oay it was moved in Arreſt of Judgment, That 
the Mos are not ationable : And of that Opintlon was At- 
kyns. But North, Wyndham and Scroggs contra. And Co the 
Plaintiff had Judgment. | 3 

Atkyns. The occaſion ok the making of the Statute of 
5 Rich. 2. appears fn Sir Robert Cotton's Abr. of the Records 
of the Tower, Fol. 173. Num. 9, 10. he ſays there, That upon 
the opening of that Parliament, the Biſhop of St. Davids in 
a Speech to both Pouſes declared the Caules of its being 
ſummoned, and that ainongſt the reſt one of them was to 
have ſome Reſtraint laid upon Slanderers and Sowers of 


Diſcodd: Mhich ſozt of Men were then taken Notice of to 


be very frequent. - Ex malis moribus bonæ Leges. 

Che Pzeamble of the A# mentions falſe News qnd horrible 
Lyes, Sc. of Things, which by the ſaid Prelates, Oc. were 
never Taid, done nor thought. So that it ſeems deſigned 


againſt telling Stozies by way of News concerning them. 


The Stat. does not make oz declare any new Dffence. No? 
does it infllt any new Puniſhment. All that ſeems to be 
new ts.this, 1. The Offence receives an Aggravation, be- 
cauſe it is now an ©ffence againſt a poſitive Law, and conſe- 
quently deſerves a greater Puniſhment; as it is held in 
our Books, That if the Ring p2ohibit by his Pꝛoclamation, 
a Thing p2ohibited by Law, that the Dffence receives an 
Aggravatfon by, being againſt the King's Pꝛoclamation. 
2. Though there be no erp2eſs Aﬀton given to. the Party 


grieved, yet by Operation of Law the Action accrews. Foz: 


whenever a Statute pꝛohibits any Thing, he that finds him 
ſelf grieved, may have an Afﬀion upon the Statute. 10 Rep. 
75. 12 Rep. 100. There this very Caſe upon this Statute 
was agreed on by the Judges. So that that is the ſecond 
new Ching, viz. a further Remedy, An Action upon the Stat. 
3. Since the Stat. the Party may have an Ackion in the tam 


quam, which he could not have befoze. Now every Lye o: 


Talſity is not within the Stat. Jt muſt be horrible, as well 
as falſe. We find upon another Occaſion ſuch a like Oiſtinc- 
tion; It was held in the 12 Rep. 83. That the High⸗Com⸗ 
miſſion Court could not puniſh Adultery; becauſe they had 


Jurisdition to puniſh enozmous Dffenders only. So that 


great and horrible are Wows of Diſtinitien, | 

Again, it extends not to ſmall Matters, becauſe of the ill 
Conſequences mentioned; Debates and Diſcord betwixt the 
Vol. I. O oo ſaid 


PIES ET TT TTY 


ſaid Lords, Oc. great Peril to the Realm, and quick Subverſion 
and Deſtruction of the ſame. Every Mod impozts an Aggra- 
vation. The Stat. does not extend to Mozds that do not 
agree with this Deſcription, and that cannot by any reaſon- 
able Pꝛobability have ſuch dire Effecks. The Caſes upon this 
Statute are but few and late, in reſpe# of the Antiquity of 
the Ack. Jt was made Anno 1379. fo2 a long Time after we 
hear no Tidings of an Ackion grounded upon ft. And by 
reading it one would imagine, that the Makers of ft never 
intended that any ſhould be. But the Ackion ariſes by Ope⸗ 
ration of Law; not from the Mozds of the Aﬀ, no2 their In⸗ 
tention that made it. The firſt Caſe that we find of an Aﬀton 
brought upon it, is in 13 H. 7. which is 120 Pears after the 
Law was made: So that we have no contemporanea expoſitio, 
which we often affeck. That Caſe in Keil. 26. the next in 
4 H. 8. where the Duke of Buckingham recovered 40 l. aguinſt 
one Lucas, fo2 ſaying that the Duke had no more Cor:ſcience 
than a Dog; and ſo he got Money, he cared not how he came 
by it. Me cited other Caſes, and ſafd he obſerved, That 
where the Mozds were general, the Judges did not oꝛdinarily 
admit them to be aftonable, otherwiſe, when they charged a 
Peer with any particular Miſcarriage. Serjeant Maynard 
obſerved well, That the Nobility and great Pen are equally 
concerned on the Defendant's Part: Foz Acklons upon this 
Statute lie againſt them, as well as againſt the meaneſt 
Subjeck. Acts of Parliament have been tender of racking 
the King's Subjects fo: CUozds. And the Scripture -diſcoun- 
tenances Mens being made Tranſgreſſozs fo2 a Mozd. IJ ob- 
ſerve that there is not one Caſe to be met with, in which upon 
_ a Motion in Arreſt of Judgment, in ſuch an Aﬀion as this, 
the Defendant has p2evatled, The Court hath ſomctimes 
been divided: The Matter compounded : The Aﬀion has 
abated by Death, &c. but a poſitive Rule that Judgment 
ſhould be arreſted we find not. So that it is Time to make 
a P2ecedent, and fir ſome Rules accozding to which Men may 
demean themſelves in Converſe with great Perſons. + Mifcra 
eſt ſervitus, ubi jus eſt vagum. Since we have obtained no 
Rules from our Pꝛedeceſſozs in Ackions upon this Statute, 
we had beſt go by the ſame Rules that they did in other Ac- 
tions fo2 Wo2ds, In them, when they grew frequent, ſome 
Bounds and Limits were ſet, by which they endeavoured to 
make theſe Laws certain. The Actions now encreaſe. The 
os Stream 
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Stream ſeems to be running that Way. I think it is our 
Part to obviate the Piſchiek. So he was of Opinion, That 
the Judgment ought to be arreſted But we Court gave 
Judgment koz the Plaintiff. 


| 
North. There are thzee Sozts of Hab. Corp. in this Court, (23) ik 
1. Hab. Corp. ad reſpondendum, and that is, when a Man of E 2 Med. '1 
hath a Cauſe of Suit againſt one that is in Pziſon, he may % Grp 1 
bzing him up hither by Hab. Corp. and charge him with a De⸗ 
claration at his own Suit. 2. There is a Hab. Corp. ad fa- {199 
ciendum & recipiendum, and that Defendants may have, that | 14 
are ſued in the Courts below, to remove their Cauſes befo2e wo 
us. Both theſe Hab. Corp. are with relation to the Suits 4 
pꝛoperlp belonging to the Court of Common Pleas. So 8 79, 1 
an inkerio: Court will pꝛoceed againſt the Law, in a Thing , 5 4 
of which we have Conuſance, and commit a Ban; we may | 19 
diſcharge him upon a Hab. Corp. this is ſtill with relation to 1 
the Common Pleas. A third Son of Hab. Corp. is fo2 pꝛi⸗ Prag. Ry. 
vileged Perſons. But a Hab. Corp. ad ſubjiciendum is not 282. | 1h; 
warranted by any Pꝛecedents that J have ſeen. 51 
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Fall e Booth. 


Orth. In Adions of Debt, &c. the firft Pꝛoceſs is a 
- Summons, if the Defendant appears not upon that, 
a Capias goes, and then we hold him to Ball. The 
Reafon of Bail is upon a Suppoſition of Law, that 

: Defendant flies rhe Judgment of the Law. And this 
3Yn:. 314. Suppoſition is grounded upon his not appearing at the fir. 
Foz if he appear upon the Summons, no Bail is required. 

And this is the Reaſon, why it is held againſt the Law fo2 

- any. inferio2 Court, to iſſue out a Capias fo2 the firſt Pꝛoceſs. 

Foz the Liberty of a Pan is highly valued in the Law, and 

=o ag ought to be abztdged of it, without ſome Default 

n him. 


(2) A Church is fn decay, the Biſhop's Court muſt p2occed 
3 Ls. againft the whole Pariſh to have it repaired: They cannot rate 
729, 302, Any particular Perſon towards the Repair of it. But the 
819, 829. Churchwardens muſt ſummon the Pariſh; and that needs not 
: 7. 39 be from Poule to Houſe, but a general publick Summons at 
2 Lev. 186. the Church is ſufficient; and the majo2 Part of them that ap⸗ 
Ante 194. year may bind the Pariſh. Ik the Church and Chancel be out 


22 2 of Repair, the Pariſhioners are only chargeable to be contribu⸗ 
Cas. temp. tary towards the Repairs of the Navis Eccleſic. Jf a Libel 
_ 13- be againſt the Pariſh fo2 not repairing the Church, though the 
| Md Cs. i TODD Eccletia may include the Chancel, yet we will not grant 
. Eg. 338. a Pꝛohibition. If a Tax be ſet by the majoꝛ Part of the Pariſh, 
7%, pro reparatione Eecleſiz, it is well enough: And afterward any 
2 ns. 107, Part of the Monep raiſed be laid out upon the Chancel, the 
. Pariſh ought not to allow it upon the Churchwardens Accounts. 
59. 9 But if a Tax be impoſed erp2eſly fo2 the Repair of the Body 
2 La. Ran. ot the Church, and of the Chancel, we will not ſuffer them 


$300; ta pꝛocted. Oz if a Libel be againſt a Pariſh fo2 not re⸗ 


2 Stra. 1145, 


10% * Pairing the Navis Eceleſiæ, and: the Chancel, we will 1 
| 2 them 


— 
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them. It a Church | be down, and the Pariſh increaſed, o 
that of Neceſlity they muſt have a larger Church, the majo2 
Part of the Pariſh may raiſe a Tax koz the inlarging it, as 
well as the repairing it: Per Cur. It was inſiſted on at the 
Bar, That to a Tax fo? the increaſing of a Church, the 
Conſent of every Pariſhioner muſt be had. But the Court 
was of another Opinion. 


* 


Southeote 6 Stowell, Super Mich. 28 Car. 2. (3) 


8. C. Ante 
226. 


Aldwin, foz the Plaintiff, Thomas the Covenantoꝛ may 2 ½ 207. 


be ſaid to take an Eſtate fo2 Life by Implication, and „v. 556. 


then it will be all one as if an expzels Eſtate fo? Life had 3 


been limited to him, with a Remainder to his Heirs Males, 7 * 27 
which would be a Fee⸗ tail executed in himſelf; and if lo, then — 4 Fug 
William has a good Title: 1 And. 265. the Low Paget's Caſe, 121, 160. 
1 Rep. 154. in the Reo2 of Chedington's Caſe, Fenwyke and 1 _ 
Mittford's Caſe, Moor 284. 1 And. 256. and Cro. Eliz. 321. Files 5505 
Hodgekinſon and Wood's Cale, 1 Cro. 23. Lane und Pannell's & Miterd. 
Caſe, 1 Roll. my 8 
But if this will not hold, then William may take an Eſtate “ 
by wap ok kuture ſpzinging Ale: Foz this he quoted 2 Roll. 
Uſes, p. 794. Mills and Parſons, Numb. 7 
Ik neither of theſe Mays will ſerve, yet the Remainder to 
the Heirs Bales of Thomas map veſt in Edward, (foz Sir 
Popham died in the Covenanto?'s Life-time) and M -illiam may 
take by Deſcent, as ſpecial Þeir per formam doni, though he 
-d not 2 of the Body of Edward, in whom the Remainder 
ſt veſts. 
Stroud contra. The Limitation of a Remainder in Tall to 
the ÞÞeirs Males of the Covenantoz, is bad in its oziginal 
Creation. Foz no Man can make himſelf, oz his own Peirs, 
Purchaſers, without departing with the whole ad : 
Dyer 3og. b. 42 Aſſ. 2. 1 H. 5. 8. per Skrene. 24 Ed. 3. 2 
Bro. Eſtates 23. 1 H. 8. 65. per Hull. 42 Ed. 3. 5. 155 
Eſtates 66. Dyer 69. b. 2 H. 5. 4. b. 1 Hl. 5. 8. 2 4. 32. a. 
Coke 2 Inſt. 333. 1 Inſt. 2 2. b. es" 8. Bro. Livery 61. But 
all theſe Caſes are of Eſtates paſſed by Conveyance at Com- 
mon Law, and not by way of Uſe. But Uſes are directed 
Vor. I. Ppp by 
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by the Rules of the Common Law, and as to the veſting of 
them, Differ not from Eſtates conveyed in Poſſeſſion : 1 Rep. 
138. Chudleigh's Caſe. No favourable Conftruftion ought 
to be made fo2 Ciſes againſt a Rule of Law. The Statute 
of H. 8. ſeems intended to ertirpate all pzfvate Uſes, and 
was in Reſtitution of the Common Law. He cited the Earl 
Caf. temp. Of Bedford's Caſe, 1 Rep. 130. a. Poph. 3 & 4. and Moor 


—_ 718. and Fenwyke and Mittford's Caſe, 1 Inſt. 22. b. It 


520, 350% Thomas took any Eſtate by this Settlement, he took a Fee⸗ 


372, 373- ſimple, Foz no Eftate being limited to him, "if he took any, 
I” 25 tor the Law veſted it in him. Now the A# of Law will not ſettle 
21, Ce. 25. in him an Eſtate⸗tail, which is a fettered Eſtate, but a Fee- 
Fitz-G. 14, ſimple, if any Thing: And the rather, becauſe the Reaſon of 
G. 22. lt muſt be upon a Suppoſition, that the old Uſe continues ill 
Co/. temp. V. in him, being never well limited out of him. Then he argued, 
8 9. That admitting the Limitation to be good, yet ſince it veſted 
Am. 119, in Edward as a Purchaſoz, it is ſpent by bis dying with: 
120. out Iſſue. 
Ce. Lit. 26.6. But North, Wyndham and Atkyns were of Opinion, That 
1 Med. Ca. in if an Eſtate limited to a Man, and the Heirs of the Body of 
L. 2 his Father, veſt in him, be it either by Deſcent o2 Purchaſe, 
L. & Ee. 4, that if he die without Iſſue, it ſhall go to his Byother, &. 
162,176, Fc. So that in this Caſe, if the Remainder to the Þeirs-Males 
: L. Ram. of Thomas, ever veſted in Edward, ft comes to William, as 
%. 5, belt Male of the Body of Thomas, and he ls a ſpectal beit 
229. to take by Deſcent. 
2 ms. i. 2. They agreed, That at the Commion Law a Man could 
not make his right Heir a Purchaſoz, without parting with 
LN the whole Fee; but that by way of Ale he might: Creſwold's 
Cale in Dyer is of an Eſtate executed. They agreed the Li- 
mitation of the Remainder in this Caſe to be good, and that 
it veſted in Edward, as a Purchaſoz. 
North. It cannot take Effect as a ſp2zinging Ale; becauſe 
where the Limitation is of a Remainder, the Law will never 
conſtrue it ſo, as to ſuppozt it any other May. This (he 
= E had known reſolved in one Cutler's Caſe in the Ring 5 
enc 
Scroggs agreed to the Judgment; but ſafd, Þe went con- 
trarp to the Books in ſo doing; which go upon nice and ſub⸗ 


tile Differences, little leſs than Detaphylical 
' Juſtice 
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Ja verſus White. (83 


N an Aion of Debt againſt the Defendant, as Erecuto? pxccutors. 
to John White, the Defendant pleaded, That John did 
make a Mill, but made not him Erecuto2, and that the ſaid 
John had bona notabilia in Divers Otoceles, and that the 
Archbiſhop of Canterbury committed Adminiſtration to the 


Defendant, and concluded in Bar; to which there was a 
Demurrer. 


Serjeant Turner. 1. This is a Plea in Abatement only, 
and the Defendant has concluded in Bar, Cro. Eliz. 202. rx C 05 
Iſham and Hitchcot. 2. The Defendant does not traverſe, 
abſque hoc that he ever adminiſtred as Executoz, 20 H. 6. 1 7 By. 
1. b. per Forteſcue. 3. The Defendant does not ſhew when c:/ = W. 
Adminiſtration was committed to him: Foz if it were com- e 
mitted hanging the Crit, it will not abate it, 21 H. 6. 8. 1 


Mac. 21, 22. 


5 H. 5. 10, 11. Br. tit. Executo2s 7. 4. Hob. 49. 4. The De⸗ Cyr: 150. 
fendant does not lay it erp2efly that John Whyte died Intel⸗ 2 _ 
tate: But only ſays, that he made a Will, but did not ap⸗ 3 Wrms. 349, 
point him, the Defendant, to be his Exetutoꝛ by that Uill, 370, 371- 
and that Adminiſtration was granted to him. Now although + 1 
the Defendant was not made Executoz by the Mill, pet he 228. 
might have been made ſo by a Codicil annered to the Mill, 

Roll. Rep. 2 Part, 285. 5. Ye ſays not in what Pꝛovince 

the bona notabilia were: And perhaps they were in the 
Pꝛovince of York. The Court gave Judgment fo2 the 


Plaintiff, niſi cauſa, &c. chiefly fo2 the firſt and fourth 
Reaſons. 


—— 
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Idd', ſc. Henricus Tulſe nuper de Lond' Miles, & Ro- 8. C. 2 Mod. 
bertus Jeffries nuper de ond' Miles, nuper vicecom S. 1g. 

Com' prædict' attachiati fuer ad reſpondendum Thomæ Page de Return 

placito tranſgreſſ. ſuper caſum, &c. & unde idem Tho. per Bale . on 


Attornatum ſuum queritur, quare cum quidam Sam. Wad- . 27. 


ham, pl. 17. 
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ham, alias Waddam, Term. Sanct. Trin. Ann. Regni Dom. Re- 
gis nunc vicelimo ſexto, & antea indebitatus fuiſſet eidem 
Tho. Page in 34 libris monetæ Angliæ, idemque Tho. pro ob- 
tentione earund' eodem Term. Sanct' Trin. anno viceſimo ſexto 
ſupradictꝰ debito modo proſecutus fuiſſet extra Cur” Domini 
Regis nunc coram ipſo Rege (eadem curia apud Weſtmonaſt' in 
prædict' Com Midd' tunc exiſtente) quoddam præceptum ipſius 
Domini Regis verſus prædict Samuelem vicecom' Midd' direct. 
per quod cid. tune vicecomiti præcept' fuit, quod caperet præ- 
fatum Samuelem, ſi, &c. & eum ſalvo, &c, ita quod haberct 
corpus ejus cor dict. Dom. Rege apud Weſtmonaſt. die Vene- 
ris prox. poſt. tres ſeptimanas Sancti Mich. prox' ſequent' ad re- 
ſpondendum eidem Tho. de placito tranſgr. ac etiam billæ ipſius 
Tho. verſus prædict' Sam. pro triginta quatuor libris ſuper aſ- 
ſumptionem ſecund' conſuctud' Cur dict Dom' Regis cor” ipſo 
Rege exhibend', & quod idem vicecomes haberet ibi tune præ- 
ceptum illud, &c. quod quidem præceptum idem Thomas poſtea 
& ante return' ejuſd, ſcil. quarto die Jul. anno viceſimo ſexto 
ſupradict' apud Weſtmonaſt' in Com. prædict præfat Henne 
& Roberto tune Vicecom' prædict' Com' Midd' deliberavit, 
ea intentione quod prædict' Samuel virtute præcepti illius 
retur & arreſtaretur, & ad præd. diem return ejuſdem 
in di& cur dit Dom' Regis coram ipſo Rege ſecundum con- 
ſuetudinem ejuſdem cur cuſtodiæ Mariſchalli Mariſchalciæ Dom' 
Regis cor ipſo Rege committeretur, ad intentionem quod 
idem Tho. verſus prefat Samuel. cuſtodiæ ejuſdem Mariſ- 
challi Mariſchalciæ fic commiſſum & in cuſtod' ſua exiſtent” ſe- 
cund* conſuetudinem dict Cur” dit” Dom' Regis coram ipſo 
Rege per bill' ipſius Tho. verſus præd' Samuel. in eadem Cur 
exhibend in placito tranſgreſſionis ſuper caſum ſuper aſſump- 
tionem ipſius Sam. pro pred. 34 libris eid. Tho. ſolvend' & pro 
recuperatione earund* narraret & implacitaret, & quod præd 
Sam. antequam ipſe ab hujuſmodi cuſtod' prædict' Mariſchall 
Mariſcalciæ deliberaretur aut ad largum ire dimitteretur, impo- 
neret in ęeadem Cur in pred” placito tranſgreſſionis ſuper ca- 
ſum ſufficientes manucaptores eid. Tho. inde reſponſur” ſecund' 
 cotiſuetudinem Cur illius, virtute cujus quidem præcepti præ- 
dictus Henricus & Robertus poſtea & ante return' ejuſdem, 
ſcil. 14 die Julii ann. 26 ſupradict' tune vicecom' Com' pred! 
ut prefertur, exiſtentes præfat Samuel. apud Weſtmonaſter' 
prædict in Com prædict ceperunt & arreſtaverunt, & ipſum 
Samuel. in cuſtodia ſua ex caufa prædict' habuerunt & deti- 
| 2 nuerunt 
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nuerunt, prædicti tamen Henricus & Robertus, officii ſui Vice- 
com” debitum in vera & juſta cxecutione præcepti iſtius, iis, ut 

præfertur, direct' & deliberat', minime curantes, ſed machi- 

nantes ipſum Thomam minus rite prægravare, & in proſecu- 
tione ſectæ ſuæ prædictæ penitus fruſtrare, & de aſſecutione & 
obtentione pradict' 34. librarum omnino impedire, prædict. Sa- 
muelem in Cuſtodia ſua in forma prædict detent” exiſtent? (eo- 
dem Thoma de prædict' 34 libris ſeu al iquo denario inde 
minime ſatisfacto) ſme licentia & contra voluntatem jpſius 

Thomæ viceſimo ſecundo die Septembris Ann. 26 ſupradicto, 
apud Weſtm' præd' extra cuſtodiam ipſorum Henrici & Ro- 
berti tune Vicecom' Com' prædict exiſtent” ad largum quo 
voluit libere & voluntarie ire & evadere permiſerunt, & 
nihilominus ad præd. diem returni præcepti præd' ipſi prædict | 1. 
Henricus & Robertus Vicecom' præd' com' Midd', ut præfer- 4 
tur, exiſtentes, in prædict' Cur" dicti Dom. Regis coram ipſo _ 
Rege apud Weſtmonaſter' prædict“ in ipfius Tho. grave dam- 4 
num & præjudicium falſo & fraudulenter returnaverunt prz- i 
ceptum prædict. in forma ſequente; viz. quod ipſi virtute 1 
cujusdam brevis ſibi direct. cepiſſent corpus prædict. Samuelis, f 4 
cujus quidem corpus ad diem & locum in eodem præcept 57 
content cor dict Domino Rege parat habuerunt prout per | 1+ 
idem pracept' ſibi præcipiebatur, ubi revera prædict. Henricus 

& Robertus corpus prædicti Samuelis ad locum in præcept 
prædict. content” non parat' habuerunt, juxta exigentiam præ- 
cept' prædict' & return ſuum prædict. ſed prædictus Samuel 

poſt evaſionem ſuam predict. ſeipſum ad loca eidem Thomæ 

itus incognita elongavit & retraxit, quorum pretext' idem 
bo. non ſolum in proſecutione ſectæ ſuæ prædictæ manifeſto 
retardatus exiſtit, verumetiam de obtentione prædictar 34 
librarum ei, ut præfertur, debit',” omnino impeditus & defrau- 
datus exiſtit, ad dampnum ipſius Tho. 43 librarum & inde pro- 
ducit ſectam. , 5 ae" 

Et prædicti Henricus & Robertus per Joh. Tiſler Attor- 
natum ſuum veniunt & defendunt vim & injuriam quando, 
&c. & dicunt quod prædictus Thomas actionem ſuam præ- 
dictam inde verſus eos hahere ſein manutenere non debet quia” 
dicunt quod cum per quendam Actum in Parliamento Domini 
Henrici nuper Regis Angliæ, &c. ſexti poſt conqueſtumy 
apud Weſtmonaſter” in Com' Midd. 24 die Februarii anno 
Regni ſui 23 tent? editum, inter alia inactitatum exiſtit au- 
thoritate ejuſdem Parliamenti quod Vicecomes, Sub- vicecomes, 

Vor. I. Aq q Clericus 
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anno viceſimo ſexto ſupradicto apud paroch. prædict' in 
prædict' inyenit & obtulit prædict' Henrico & Roberto adtunc 


— —_—_— 


Clericus Vicecom' Seneſchallus five Ballivus Francheſiæ vel Bal- 
livus five Coronator non caperet aliquid colore Officii per ip ſum 
nec per aliquam perſonam ad ejus uſum de aliqua perſona pro 
confectione alicujus return* ſive panell. & pro copia ejuſd. panell. 


præterquam 4 denarios, & quod prædict. Vicecomes & omnes 


alii Officiar & Miniſtri prædicti emitterent extra priſonam, Ang]. 
ſhould let out of Pziſon, . omnimodas perſonas per ipſos vel 
eorum aliquos arreſtat. ſeu exiſtent. in eorum Cuſtodia vigore 
alicujus brevis, billæ ſive warrant. in aliqua actione perſonali vel 
cauſa indictamenti pro tranſgreſſione, — rationabili ſecuri- 
tate ſufficientium perſonarum habentium ſufficiens infra Com' ubi 
tales perſonæ ſint ad ballium five manucaptionem tradit. ad 
cuſtodiend. dies ſuos in tal ibus Jocis, prout prædict. brevia, billæ 
five warranta requirerent, tali perſona five perſonis que fuit 
vel forent in eorum cuſtodia per condemnation. execution. cap. 


utlagatum five excommunicat. & pro ſecuritate pacis, & omnibus 


talibus perſonis quæ forent commiſl. ad cuſtod. per ſpeciale 
mandatum aliquorum Juſticiariorum, & vagrantibus recuſanti- 
bus ad ſerviendum ſecundum formam Statuti de laboratoribus 
tantummodo exceptis, prout per actum prædictum plenius ap- 
paret, & iidem Henricus & Robertus ulterius dicunt quod ipſi 
decimo quarto die Julii anno Regni dicti Dom' Regis nunc, &c. 
viceſimo ſexto ſupradict. in dicta narratione ſuperius ſpecificat. 


iſdem Henr, & Roberto tune Vicecom' Com pried' exiſtentibus, 


apud Parochiam S. Clementis Dacorum in Com' præd' ceperunt 
& arreſtaverunt prædictum Samuelem Wadham virtute præcepti 
prædicti in narratione prædict. ſuperius ſpecificat. ac ipſum ad 
priſonam dicti Dom. Regis ſub cuſtodia Vicecom. Com. præd. 
tunc exiſten. tunc & ibidem commiſerunt, prædictoque Samuele 


ſub cuſtodia prædict. Henr. & Roberti exiſtent, pro eadem cauſa 


& pro nulla alia cauſa, prædict. Sam. Wadham poſtea & ante 
return. præcepti illius, ſcil. prædicto decimo quarto die * 
,om 


Vicecom' Com' predi&' exiſtentibus rationabilem ſecuritatem ſuf- 
ficientium perſonarum habentium ſufficiens infra Com. prædict 
Middleſex ad ſervandum diem ſuum prædict. in præcepto præ- 
dict ſuperius ſpecificat. ad reſpond. præfato Tho. de placito tranſ- 
greſſionis ac etiam billæ ipſius Tho. verſus præfatum Samuelem 
pro triginta quatuor libris ſuper aſſumptionem ſecundum conſue- 
tudinem Cur ipſius Dom. Regis coram ipſo Rege exhibend' ſecun- 
dum exigentiam præcepti illius, viz. Willielmum King de il 
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roch. Sancti Martini in campis in Com' Middleſex Generoſ. & 
Tho. Williams de cadem paroch. in Com' prædict. Taylor, qui 
quidem Willielmus King & Tho. Williams eundem Samuelem ad- 
tune manucapere obtulerunt quod ipſe idem Sam. Wadham com- 
pareret coram ditto Dom. Rege apud Weſtmon. die Veneris prox. 
polt tres ſeptimanas Sancti Mich. prox' ſequent. ad reſpondend. 
præfat. Tho. Page de placito tranſgreſſionis & billæ prædict. in 
narratione predict. ſuperius ſpecificat. ſecundum formam & effec- 
tum actus prædicti; & iidem Henr. & Robertus ulterius dicunt, 
quod poſtea & ante returnum præcepti prædicti, ſcil. prædicto de- 
cimo quarto die Julii ann. viceſimo ſexto ſupradicto iifd' Henr' 
& Roberto tunc Vicecom Com' præd. exiſten. apud paroch. Sancti 
Clementis Danor' pred. vigore Statut. præd. cep. de præfat' Sa- 
muele rationabilem ſecuritatem prædict, viz. Willielmum King 
and Tho. Williams, qui quidem Willielmus King & Tho. Williams 
iifdem die & anno apud paroch. prædidt' Sancti Clementis Danor* 
in Com' prædict. per quoddam Scriptum ſuum obligatorium ſub 
ſigill. prædictor' Willielmi King & Tho. Williams, cujus dat. eſt 
decimo quarto die Jul. ann. viceſimo ſexto ſupradict. conceſſiſ- 
ſent & quilibet eorum conceſſit ſe teneri præfato Henric. & Robert. 
ut Vicecom' Com' præd. in ſumma 70 librar bonæ & legalis 
monetæ Angliæ cum conditione eidem Script. Obligator' ſubſeript 
quod prædict. Samuel compareret coram dicto Dom' Rege apud 
Weſtmonaſt. prædict. die Veneris prox' poſt tres ſeptimanas Sancti 
Michaelis prox ſequent. ad reſpondend' præfato Tho. Page de 
placit' tranſgreſſionis & billæ prædict' ſecundum exigentiam præ- 
cepti prædicti & ſuperinde adtunc & ibid' emiſerunt præfat 
Sam' extra priſonam prædict. ſecundum formam Statuti prædict 
ut eis bene licuit, quæ eſt eadem ad largum ire permiſſio prædict' 
unde præd' Tho. Page ſuperius verſus eos queritur, & ulterius 
idem Henr. & Robert. dicunt quod ipſi poſtea ſcil. ad diem re- 
turni ejuſdem præcepti coram dicto Dom. Rege apud Weſtmonaſt' 
prædict. iiſdem Henr'. & Robert. tum Vicecom' Com' pred. exi- 
ſtent, returnaverunt præceptum prædictum quod iph virtute 
præcepti prædicti cepiſſent præfatum Samuelem cujus corpus 
coram dicto Dom' Rege ad diem & locum in eodem præcept. 


content. parat. habuerunt, prout per idem præcept. præcipiebatur, 


& hoc parati ſunt verificare, unde petunt judicium & damna ſua 
occaſione prædict. ſibi adjudicand'. | | | 
Et prædict' Tho. Page dicit quod ipſe per aliqua per prædict. 
Henric. & Robert, ſuperius placitando allegat. ab actione ſua præ- 
dict. verſus præd. Henr. & Robert. habend. præcludi non debet, 
| | | | quia 
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quia proteſtando quod prædict. Henr. & Robert. non ceperunt 
ſecuritatem ſufficientium perſonarum pro comparentia prædict. 
Samuelis ad diem & loeum in præcepto præd. ſuperius ſpecificat. 
prout præd. Henr. & Robert. ſuperius placitando allegaverunt, 
pro placito idem J hom. dicit quod iidem Henr. & Robert. corpus 
præfati Samuelis ad diem & locum in præcept. præd. content. cor 
dicto Dom. Rege non parat. habuerunt juxta exigentiam præcepti 
predict. & returnum ſuum predict. & hoc paratus eſt vcrificare, 
unde petit judicium & damna ſua occaſione præmiſſorum ſibi 
adjudicari. \ 

The Dekendants deinur to this Replication, and the Plain- 
tiff joins in Demurrer. Te e 
Serjeant Strode pro Defendente. Bekoze the Statute of 


Weſtm. 2. cap. 10. no Man could make an Attozney without 
the King's CUrit de Attornato faciendo: And there was no 


Lide ante 57, gther Return at the Common Law than Cepi corpus, 02 Non eſt 


227. fl. 17. 


inventus. Vide 32 H. 6. 28. The Statute of 32 H. 6. doth not 
alter the Return. The Deſign of that Statute is only to p20- 
vide fo2 the Defendant's Caſe, and againſt the Extoꝛtion ok 
Sheriffs and their Dfficers: So that the Sheriff being obliged 
to return a Cepi, and pet to let the Defendant to Bail, there 
can be no Reaſon why he ſhould be charged fo2 not having the 
Body at the Day. Ye cited Langton and Gardner's Caſe Cro. 
Eliz. 460. Barton and Aldworth, Cr. Eliz. 624. in Bowles and 
Laſſel's Caſe, ibid. 852. The Sheriff took Bail accozding to 
this Statute, and returned a Languidus in priſona, thaugh the 
Defendant was at large: Keſolved that no Aﬀton lay againſt 
the Sheriff, Trin. 13 Jac. Roll. Abr. 1. Part 92. no Aſtion 
lies againſt the Sheriff fo2 not having the Body at the Oay, 
becauſe he is compellable by the Statute. to let him to Bail: 
And ſo he ſaid it was reſolved in a Cale between Francklyn 


and Andrews Br. 24 Car. 1. but adjudged foz- the Plaintiff 


upon the Jnſufficiency of the Pleading, . - | 

Serjeant Conyers fo2 the Plaintiff. J agree that an Aion 
of Eſcape will not lie againſt the Sheriff, becauſe he is com- 
pellable to let him to Bail: But this is an Action at the Com- 
mon Law koz a falſe Return; which if it ſhould not be main- 
tainable, the Deſign of the Statute would be defrauded: Foz 
the Plaintiff cannot control the Sheriff in his taking Bail, but 
he may take what Perſons and what Bail he pleaſeth : And if he 
Gould not be-chargeable.in an Action fo2 not having the Body 
ready, the Plaintiff. could never have the Effet ok his on 5 

| 2 : | . ly 
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and although the Sheriff | be chargeable, he will be at no pn Vide ante 
judice; fo2 he may repair his Loſs. by the Ball⸗bond: And it -*: 
ts his own Fault if he takes not Security ſufficient to anſwer 

the Debt. The laſt Clauſe in the Statute is, That if any 
Sheriff return a Cepi corpus or Reddidit ſe, he hall be chargeable 

to have the Body at the Day of the Return, as he was before, (5c. 

that (if) implies a Liberty in the Sheriff not to return a 
Cepi corpus 02 Reddidit ſe. But notwithſtanding, by the Opi⸗ 
nion ok North Chief Juſtice, Wyndbam and Atkyns Juſtices, 

the Plaintiff was barred, Bowles and Laſſel's Caſe, they 
ſaid, was a ſtrong Taſe to govern the Point; and the Re- 
turn of Paratum habeo, is in Effect no moze than that he had 

the Body ready to being into Court, when the Court ſhould 
command him; and it is the common Pꝛaſtice only to amerce 

the Sheriff till he does bzing the Body: And therefoze no 
Action lies againſt him; fo2 it is not reaſonable that he ſhould 

be twice puniſhed fo2 one Offence, and that agatnſt the Court 
only. Scroggs delivered no Opinion: But Judgment was 
given, % ſupra. 


Cockram & Welby. be) 
s = 2 Med. 

* Ction upon the Caſe agafnſt a Sheriff, fo2 that he levied Erecutor. 
ſuch a Sum of Money upon a Fieri facias at the Suit of See %. 1 
the Plaintiff, and did not bzing the Money into Court at the 7% C 
Day of the Return of the Writ, Per quod deterioratus eſt & L. Eg. 171. 
damnum habet, &c. the Defendant pleads the Statute of * = _ 
2x Jac, of Limitations. To which the Plaintiff demurs. 2 

Serjeant Barrel.- This Action is within the Statute. Jt z . 144 
arileth ex quaſi contractu: Hob. 206. Speak and Richard's Caſe, 
It is not grounded on a Recozd, fo2 then Nullum tale Re- 
cordum would be a good Plea; which it is not: Jt lies againſt 
the Executoꝛs of a Sheriff, which it would not do, if it aroſe 3 
ex maleficio. 25 

Pemberton. This Action is not bꝛought upon the Contratt; , 
if we had b2ought an Indebitatus Aſſumpſit, which perhaps 
would lie, then indeed we had grounded our ſelves upon the 
Contract, and there had been moze Colour to bzing us within 
the Statute : but we have bzought an Acton upon the Cale 
fo2 not having our Bonep here at the Dap, per quod, &c. 


. 1 North. 3 
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North. An Indedjratus — would = in this Caſe 
againſt the Sheriff oz his Executoz; and then the Statute 
would be pleadable. J have known it reſolved, that the Sta- 
tute of Limitations is not a good Plea againſt an Attozney, 
that bzings an Action fo2 his Fees, becauſe we depend upon 
a Record here, and are certain. 


Next Trinity-Term, the Matter being moved . the 
Court gave Judgment fo2 the Plaintiff, Niſi cauſa, &c. Jf the 
Fieri facias had been returned, then the Aaton would have been 
grounded upon the Reco2d, and it is the Sheriff's Fault that 
the (Writ is not returned: But however the Judgment in this 
Ge. 540, Court is the Foundation of the Ackion. Debt upon the Stat. 
242258, Of 2 Edw. 6. fo2 not ſetting out Tithes, is not within the 
SH 2144 Stat. f02 oritur ex maleficio: So the G20und of this Aﬀton is 

maleficium, and the Judgment here given; in both which re⸗ 
ſpets it is not within the Statute of Limitations. 


* . = 4 * n * * ”> — 


_ = — — 
(6) ' Barrow E9 Parrot. 

_ __ | | | ; * 

Fide ance 48, H Arrot had married one Judith Barrow an Þefreſs. Sit 

55 * Herbert Parrot, his Father, and an ignozant Carpenter, 


4 * 567. by Qtrtue of a Dedimus poteſtatem to them direted-took the 
&:. ib, Conulance of a Fine of the ſaid Judith, being under Age, and 
_ 6.114 by Indenture the Uſe was limited to Hz. Parrot, and his Wife 


; Bames FO? their two Lives, the Remainder to the Yeirs of the Sur⸗ 
144, Sc. Yiv02; about two Pears after the Mike died without Jfſue; and 


NE Barrow as Þeir to her payed the Relief of the Court; Upon 


An. 181, c. Examination it appeared, that Sir Herbert did examine the 
2 :27- Woman whether the were willing to levy the Fine? and asked 


Cal. temp. . the husband and her, whether ſhe were of Age o2 not? Both 
3- 444» 45. anſwered that ſhe was. She afterwards, being pꝛivatelp ex⸗ 


WD 25 mw amined touching her Conſent, anſwered as befo2e, and that ſhe 


3 Hu. 206, YAD no Conſtraint upon her by her Þusband, but ſhe was not 
208, 235. there queſtioned concerning her Age. Sir Herbert Parrot was 


1 


i de, uot examined in Court upon Path, becauſe he was accuſed; 
Co/. temp. AND North (aid, this Court could no moze adminiſter an Dath 


e. #5 exdfficio, than the Spiritual Court could. North and Wynd- 


245, 436. ham, There * a great Truſt repoſed in the CREE. 
2 
&c. 167. 


—— 


Tan ha i Dok 


and they are to infozm themſelves of the Party's Age; and a 
voluntary Ignozance will not excuſe them. But Atkyns opps- 
ſed his being fined: pe cited Hungat's Caſe, Mich. 12 Jac, 
Cam. Stell. 12 Coke 122, 123. Where a Fine by Dedimus was 
taken of an'Jnfant, and becauſe it was not apparent to the 
Commiſſioners, that the Inkant was within Age, they were 
in that Court acquittey. But North, Wyndham and Scroggs 
agreed, that the Son ſhould be fined; fo2 that he could not 
poſibly be p2eſumed to be ignoꝛant of his Taife's Age. Atkyns 


contra. But they all agreed that there was no May to ſet the 


Term. 
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Judgment on 
Grand Cape. 
See 6 Mod. 
4, 5. ante 197. 
1 Vent. 60. 
2 Saund. 3 
1 Lev. 10 
1 Salk. 21 


217. 


2 Shoav. 
Caſe 274. 

3 Inſt. 125. 
2 Inſt. 80. 

1 Cro. 511, 


$17. 


1 Jon. 412, 
413. 
1 Bulft. 160, 


161. 


Caſ. temp. 
Mac. 310, 


$22. 
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Searle £5 Long. 


Uare Impedit againſt two; one of the Defendants ap- 
pears; the other caſts an Eſſofn: Mherekoze he that 
appeared had idem dies, then he that was efſoined ap- 
pears, and the other caſts an Eſſoin. Afterward an 


Attachment ifſued koz their not appearing at the Pay; and ſo 
8, Pzoceſs continued to the Gzeat Diſtreſs ; which being re- 
turned, and no Appearance, Judgment final was ozdered to 


be centred accozding to the Statute of Marlb. c 12. 

It was moved to have this Rule diſcharged, becauſe the 
Party was not ſummoned, neither upon the Attachment noz 
the G2eat Diſtreſs, and the Sureties returned upon the Pꝛo⸗ 
ceſs were John Doe and Richard Roe: An Affidavit was p2o- 
duced of JNon-Summons, and that the Defendant had not 
put in any Sureties, no2 knew any ſuch Perſons as John Doe; 


and Richard Roe. | 


It was objefed on the other Side, That they had Notice 
of the Suit; fo2 they appeared to the Summons ; and it ap- 
peared that they were guilty of a voluntary Oelay, in that 
they kozched in Eſſoin: And the Stat. of Marlb. is peremp- 


toꝛv; wherekoze they pꝛayed Judgment. 


Serjeant Maynard fo2 the Defendants. Ik Judgment be en⸗ 


tred againſt us, we have no Remedy, but by a Writ of Deceit. 


Now in a Writ of Deceit the Sumners and Ueyo2s are to be 
examined in Court: And this is the Trial in that Aﬀfonz But 


keigned Perſons cannot be examined. Jt is a great Abuſe in 


the Officers to return luch keigned Mames. The firſt Cauſe 


thereof was the Jgnozance of Sheriffs, who being to make a 
Return, looked into ſome Book of Pꝛecedents fo2 a Fozm; and 


finding the Names of John Doe and Richard Roe put down fo: 
Examples, made their Return acco2dingly, and took no Care 
fo2 true Stunners and true Manucaptoꝛs. Foꝛ Non-appearance 
at the Return of the Gzeat Diſtreſs in a Plea of Quare * 

N "> RO + 


o 
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final Judgment is to be given, and cur Right bound fo2 ever, 
which ought not to be ftiffered, unleſs after JI2oceſs legally 
ſerved, accozding to the J uteutlon ok the Statute. In a 
Caſe M ich. 23. of the pꝛeſeut Bing, Judgment was entred in 


this Court in a Plea of Quare Impedit, upon Non-appearance - ww 274 


to the Gzeat Diſtrels; but there the Party was ſummoned, * 
and true Summoners returned; upon JNon-appearance an At“ 


2 Fwd, 4 4 


tachment iſſued, and real Sumners returned upon that: But Se. Ae. 


upon the Diſtreſs it was returned, That the Defendants di- 
ſtricti fuerunt per bona & catalla, & manucapti per Joh. Doe & 
Rich. Roe: And fo2 that Cauſe the Judgment was vacated. 
Cur". The Deſign of the Statute of Marlebridge was to have 
P?2oceſs duly executed, which if it were executed as the Law 
requires, the Tenant could not poſſibly but have Notice of it. 
Foz if he do not appear upon the Summons, an Attachment 
goes out; that is a Command to the Sheriff. to ſeize his 
Body, and make him give Surcties fo? his Appearance: Ik 

yet he will not appear, then the Gzeat Diſtreſs is awarded; 

that is, the Sheriff is commanded to ſeize the Thing in Que- 
ſtion: Tf he come not in koz all this. then Judgment final is 
to be given. Now the Iſſue of this P?oceſs being ſo fatal, 

that the Right of the Party is concluded by it, we ought not 
to ſuffer this ÞP2oceſs to be changed into a Thing of Courſe. 
It is true, the Oefendant here had Motice of the Suit; but 
he had not ſuch Notice as the Law does allow him. And fo2 
bis Fourching in Eſſofn, the Law allows it him. Accoz⸗ 
Dingly the Judgment was ſet aſide. 


— 


Anonymus. 


pus Judgment out of a County⸗Court; the Recozd was Baron and 
vitious throughout, and the Judgment reverſed; and 8 
ozdered, That the Suitozs ſhould be amerced a Mark: But * $4 


the Recozd was ſo imperfefly dzawn up, that it did not ap- 


Caf temp. . 


pear befoze whom the Court was held; and "_ County-Clerk 3. 16. 


was fined five Pounds fo? it. 
Ceſſavit per biennium : The Defendant pleads Non-tenure. 


Þe commenceth his Plea, Quod petenti reddere non debet : chi. 


But concludes in Abatement. | 
Vol. I. 8 Serjeant 
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1 14. Ram. GSerjeant. Barrell. He cannot plead this Plea, fo2 he hag 
29, 47 imparled. Cur”. Non-tenure is a Plea in Bar: The Con- 

cluſion indeed is not good, but he ſhall amend it. . 

Barrell. Mon- tenure is a Plea in Abatement. The Diffe- 
rence is betwirt Non-tenure, that goes to the Tenure, (as 
when the Tenant dentes that he holds of the Demandant, but 
ſays, That he holds of ſome other Perſon; which is a Plea 
in Bar) and Non-tenure that goes to the Tenancy of the 
Land: As here he pleads, That he fs not Tenant of the 
Land: And that goes in Abatement only. The Defendant 
was ozdered to amend his Plea. 


— — — 


diſ r John Otway. 
18 Addiſon verſus Hir John Otway 
Common Enant in Tail of Land in the Pariſhes of Rippon and 


1 Kirby-Marleſton, in the Towns of A. B. and C. Tenant 
pl. 37. in Tail makes a Deed ok Bargain and Sale to J. S. to the 
Intent to make J. S. Tenant to the Præcipe, in ozder to the 
ſuffering of a Common Recovery of ſo many Acres in the Pa⸗ 
riſhes of Rippon and Kirby-Marleſtone. Now in thoſe Pa⸗ 
riſhes there are two Towns called Rippon and Kirby-Marle- 
ſtone ; and the Recovery is ſuffered of Lands in Rippon ann 
Align 88, Kirby-Marleſtone generally: All this was found by ſpectal 
Cerdift, And further, that the Intention of the Parties was, 
Cy 335. That the Lands in Gueſtion ſhould paſs by the ſaid Recovery, 
L. & %. and that the Lands in Nueftion are in the Pariſhes of Rippon 
276, 277. and Kirby-Marleſtone, but not within the Townſhips ; and 
| that the Bargainoz had no Lands at all within the ſaid 
Town-ſhips. The Queſtion was, Whether the Lands in 
Nueſtion ould paſs by this Recovery, oz not?  _. 
Shaftoe. They will paſs. The Law makes many ſtrained 
Conffrnfttons to ſuppozt Common Recoveries, and abates of 
the Eraftneſs that is required in adverfary Suits: 2 Roll. 67. 
5 Rep. Dormer's Caſe, Eare and Snow, Plow. Com. Sir Moyle 
Finche's Cafe, 6 Rep. Cro. Jac. 643. Ferrers and Curſon. In 
Stork and Fox's Caſe, Cro. Jac. 120, 121. where two Ullls, 
Walton and Street, were in the Pariſh of Street; and a Man ha- 
ving Lands in both, levied a Fine of his Lands in Street, his 
Lands in Walton would not paſs : But there the Conuſoz had 
Lands in the Town of Street to ſatisfy the Gzant., But a 
1333 2 8 | ou 


— 
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our Caſe it is otherwiſe. He cited alſo Roll. Abr. Grants 54. 
Hutton 105. Baker and Johnſon. The Deed of Bargain and . 206. 
Sale, and the Recovery, make up in our Caſe but one Aſſu⸗ 

rance, and Conſtrudton is to be made of both together; as 

in Cromwell's Caſe, 2 Rep. The Intention of the Party's 
Rules, Fines and Recoveries, and the Jntention of the Par⸗ 

ties, in our Caſe, appears in the Deed, and is found by the 
Cerdit: 2 Roll. Abr. 19. Winch 122: per Hob. Cro. Car. 308. 

Sir George Symond's Caſe, Betwirt which laſt Caſe and 

ours all the Difference is, Chat that Caſe is of a Fine, and 4 
ours of a Common Recovery: Betwirt which Conveyances, 4 
as to our Purpoſe, there is no Difference at all. He cited #2. 1 
Jones and. Wait's Cafe, Trin. 27 Car. 2. in this Court, and a 
Cale 16 Reg. nunc, in B. R. when Hide was Chicf Juſtice, 
betwirt Thynne and Thynne. 9 


North. The Law has always fuck at new Piceties, that 
have been ſtarted in Cafes of Fines and Common Recoveries, i 
and has gotten over almoſt all of them. J have not yer ſcen : "4 
a Caſe that warrants the Caſe at Bar in all Points. Noz (1 
do J remember an Authozity erp2efly againſt it; and it ſeems | 
to be within. the Beaſon of many fozmer Reſolutions, But 
we muſt be cautious how we make a further Step. 


Wyndham. J think the Lands in Queftion will paſs well 
enough; and that the Deed of Bargain and Sale, which 
leads the Uſes of the Recovery, does ſufficiently explain the 
Meaning of the Mozds Rippon and Kirby-Marleſtone, in the 
Recovery. - J do not fo much regard the Jury's having found 8 ©. 155. a: 
what the Party's Jntention was, as J do the Deed it ſelf, 
in which he erpzefſes his own Jnteution himſelf: And upon 


. 4 % - 


that J ground my Opinion. 


Atkyns agreed with Wyndham. Indeed, when a Place is ./ 225. l. 
named in legal Pꝛoceedings, we do Prima facie intend it of 11 C. 28. 6. 
a Gill, ik nothing appears to the contrary ; Stabitur præ- 
ſumptioni, donec probetur in contrarium. Jn this Caſe the 
Evidence of the Thing it ſelf is to the contrary. The Rea- 
ſon why Prima facie we intend it of a Gill, is, becauſe as 
to civil Purpoſes the Kingdom is divided into Qills. We 
do not tntend it of a Pariſh, becauſe the Diviſion of the 


Kings 


Kingdom into Pariſhes is an Eccleſiaſtical Oiſtribution to 


l 252 Term. Trin. 29 Car. II. in C. B. 
*' 
| 


| Spiritual Purpoſes. But the Law in many Caſes takes 
þ Notice of Pariſhes in civil Affairs, and Cuſtom having by 
: | Degrees introduced it, we may allow of it in a Reccvery as 
| well as in a Fine. 


* 58. . Scroggs accordant. If an Jnfant levy. a Fine, when he be- 
44. 6846, comes of full Age, he ſhall be bound by the Decd that leads 
| the Ales of the Fine, as well as by the Fine it ſelf, becauſe 
the Law looks upon both as one Aſſurance, So the Court 

was of Opinion, That the Lands did paſs, 
Jt was then ſuggeſted, That Judgment ought not to be 
given notwithſtanding ; fo2 that the Plaintiff was dead. But 


| they ſaid they would not ſtay Judgment fo2 that, as this Caſe 
4 Ran was. Foz between the Leflo2 of the Plaintiff and the De- 
= C. temp. W. fendant there was another Cauſe depending, and tried at the 
'" 3: 653, 656. fame Aſſizes, when this Jflue was tried; and by Agreement 
bf. 116. Ge. between the Parties the Gerdic in that Cauſe was not dꝛaun 
1 2 Stra. 899, Up, but agreed that it ſhould enſue the Determination of this 
1 1056. Uerdi#, and the Title to go accozdingly. Now the Submil⸗ 
Þ ſion to this Rule was an implicit Agreement not to take Ad⸗ 
5 vantage of ſuch Occurrences as the Death of the Plaintiff 
17 in an Ejectione firmæ, whom we know to be no wiſe concerned 
i in Point of Intereſt, and many Times but an imaginary 
1 Perſon. Jt was ſaid alſo to have Judgment, That there 
jp lived in the County where the Lands in Mueſtion are, a Man 


of the ſame Name with him that was made Plaintiff. This 
the Court ſaid was ſufficienr, and that were there any of that 
Name in rerum natura, they would intend that he was the 


Plaintiff. 


Per Cur. We take Notice judicially, That the Leſſo2 of 

the Plaintiff is the Perſon intereſted, and therefoze we puniſh 

Stra. 899, the Plaintiff if he releaſe the Aﬀton, oz releaſe the Damages. 
wow Accowingly Judgment was given, 
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Anonymus. (10) 


EBT upon an Obligation was brought againſt the weir Heir. 
of the Obligoz; hanging which Action, another Action“ “ te 2. 

was bought againſt the ſame Heir, upon another Obligation 
of his Anceſtoz! Judgment is given koz the Plaintiffs in I temp. V. 
both Aﬀions; but the Plaintiff, in the ſecond Acton, obtains / „ Bo 
Judgment firſt. - And which (ould be firſt ſatisfied? Mag z;-. 
the Mueſtion. 1 en. 295. 

Barrell. He ſhall be firſt ſatisfied that brought the firſt Action. 400. — 
North. Jt is very clear, That ye koz whom the firſt Judg- 
ment was given, ſhall be firſt ſatisfied. Foz the Land is not 
bound, till Judgment be given. But if the Meir, after the 
firſt Aion brought, had aliened the Land, which he had by 
Deſcent; and the Plaintiff in the ſecond Adlon, commencen 
after ſuch Alfenation, had obtained Judgment, and afterward 
the Plaintiff in the firſt Aﬀion had Judgment likewiſe, in that 
Caſe the Plaintiff in the firſt Aﬀtton ſhould be latisfied, and he 
in the ſecond Aﬀton not at all. 

What if the Sheriff return fn ſuch a Cate, That the De- 
fendant has Lands by Deſcent, which indeed are of his own 
Purchaſe? North. Jf the Sheriff* 8 Return cannot be tra- 


be at leaſt the Party ſhall be ned in an Ejectione 
rmæ. 


Dominus Rex verſia Thorneborough & ( 
Studly. 


x E King bzought a Quare Impedit againſt the Biſhop Incumbenr. 
of and Thorneborough and Studly, and de⸗ way - 276, 


clares, That Nueen Elizabeth was ſeiſed in Fee of the Ad: 4 1 
vowſon of Redriff, in the County of Surrey, and pꝛeſented 230, 248. 
J. S. That the Queen died, and the Advowſon deſcended ta 
King James, who died ſeiſed, &c. and bzings down the Ad⸗ 
vowſon by Deſcent, to the King that now is. Thorneborough 
the Patron pleads a Plea in Bar, upon which the King de⸗ 
Vol. I. „ | murs. 
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murs. Studly the Incumbent pleads, confefling Queen Eli- 
zabcth's Seiſin in Fee in Right of her Crown, but ſays, That 
the in the ſecond Pear of her Reign, granted the Advowſon 
to one Bosbill, who granted to Ludwell, who granted to Dan- 
fon, who granted to Hurleſtone, who granted to Thornebo- 
rough, who p2eſented rhe Defendant Studly, and traverſeth, 
abſque hoc that Queen Elizabeth died ſeiſed. 

The Defendant's Counſel p2oduced the Letters Patents 
of ſecundo Reginæ to Bosbill and his Þeirs, 

The King's Counſel give in Evidence a Pꝛeſentation made 
by Queen Elizabeth by Uſurpation Anno 34 Regni ſui, of one 
Rider, by which P2eſentation the Advowſon was veſted again 
in the Crown, The P?eſentation was read in Court, where- 
in the Queen recited, That the Church was vv, and that 

| it appertafned to her to pꝛeſent. | 

2 Rell. 370. North. Chief Juſtice, Js not the Queen decefvcd in this 
Pzeſentation ? Foz ſhe recites, That it belongs to her to pꝛe⸗ 
ſent, which is not true. Ik the Queen had intended to make 
an Aſurpation, and her Clerk Had been inſtituted, ſhe had 
gained the Fee-fimple ; but here ſhe recites, That ſhe had 
Right. 

6 C. 29. 5. Maynard. When the King recites a particular Title, and 
has no ſuch Title, his P21eſentation is void; but not when 
his Recital is general, as-it is here. And this Difference 
was agreed to in the King's Bench, in the Caſe of one 
Eraſmus Dryden. 

The Defendant's Counſel ſhewed a Judgment in a Quare 
Impedit againſt the ſame Rider, at the Suit of one Wingate, 
in Queen Elizabeth's Time; whereupon the Plaintiff had a 
Crit to the Biſhop, and Rider was ouſted. * Wi ingate claimed 
under the Letters Patents of the ſecond of the Nueren, VIZ, 
by a Gzant of one Adie to himſelf; to which Adie one Ludwell 
granted it, Anno 33 Eliz. 

| Baldwin. It appears by the Reco2d of this Judgment, that 

(28 a Uirit to the Biſhop was awarded; but no final Judgment 

1 | is given, which ought to be after the three Points of the 

Crit inquired. 

North. Mhat is it that you will call the final Judgment? 
There are two Judgments in a Quare Impedit; one, That the 
Plaintiff ſhall have a Writ to the Biſhop, and that is the final 
Judgment, that goes to the Right betwirt the Parties; and 
the Judgment at the Common Law. There is another 

| udg⸗ 
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Judgment to be given fo2 the Oamages ſince the Statute of 
Weſt. 2. c. 5. after the Points of the Nirit are inquired ok. 
Which Judgment is not to be given but at the Jnſtance of; c.. 59. -. 
the Party. | 

Pemberton. This Wingate that recovered, was a Stranger, 
and had no Title to have a Quare Impedit. Now J take this 
Difference, Where the King has a good Title, no Recovery 
againſt his Clerk ſhall affe# the Ring's Title; he ſhall not be 
p2ejudiced by a Recovery, to which he is no Party. It the 
King have a defeafible Title, as in our Caſe by Glurpation, 
there, if the rightful Patron recover againſt the King's In⸗ 
cumbent, the King's Title all be bound, though he be not a 
Party; fo2 his Title having no other Foundation than a P2e- 
ſentation, when that is once avoided, the King's Title falls 
together with it. But though the King's Title be only by 
CUſurpation, yet a Recovery againſt his Clerk by a Stranger, 
that has nothing to do with it, ſhall not pꝛejudice the King: 
Covin may be betwirt them, and the King be tried, Now 
Wingate had no Right; fo? he claimed by Szant from one 
Adie, to whom Ludwell granted, Ann. 33 Eliz. But we can 
p2ove this G2zant by Ludwell to have been void, fo2 in the 
29th of the Queen he made a pzioz G2ant to one Danſon, of 
which Gzant we here p20duce the Inrolment. This Gzant to 
Danſon was an cffeftual Szant, fo2 Anno 11 Jac. a Pꝛeſenta- 
tion was made by J. R. and Tho. Danſon, which pꝛoves, That 
this Gzant took Effect; and the Dekendant Himſelf deduceth 
the Title of his own Patron under that Gzant. 

Barrell. Wingate is not ta be accounted a Stranger; fo2 he 
makes Title by the. Letters Patents of 2 Eliz. ſo that he en- 

counters the Queen with her own Szant: And his Title 
under that Gzant was allowed by the Court, who gave Judg- 
ment accozdingly. There was no faint Pleader in the Caſe, 
as appears by the Reco2d that has been read. And Covin 
ſhall not be pꝛeſumed, if it be not alledged. Te deduce 
our Title under the Gꝛant made to Danſon, 29 Eliz. in our 
Plea; but that is only by Map of Inducement to our 
Traverſe. . 

Per Cur'. By that Judgment temp. Reg. Eliz. the Queen's 
Title was avoided. le muſt. not pꝛeſume that Wingate had 
a Title. Ex diuturnitate temporis omnia præſumuntur ſolem- 
niter eſſe acta. That Quare Impedit was bzought m_ the 
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Matter was freſh. Without doubt Danſon would have al⸗ 
ſerted his Title againſt Wingate, if he had had any. Che 
Defendant did not do pzudently in conveying a Title to his 
Patron, under the Gzant made to Danſon: But Iſſue being 
taken upon the Queen's Dying ſeiſed, he ſhall not be con- 
cluded to give in Evidence any other Title to maintain the 
Iſſue. Apon which Evidence the Jury found fo2 the Defen- 
dant, That Queen Elizabeth did not die ſeiſed. 

North ſaid, He was clearly of Opinion, That the King's 
Title by Uſurpation ſhould be avoided by a Recovery again 
his Clerk, though the Recoverer were a meer Stranger. 


— * 


The Company of Stationers againſt Seymour. 


19 Company b2ought an Action ok Debt againſt Sey- 
mour, fo2 Pꝛinting Gadbury's Almanacks without their 
Leave, Cpon a ſpecial Gerdick found, the Queſtion was, 
Whether the Letters Patents, whereby the Company of 
Stationers had granted to them the ſole Pꝛinting of Alma⸗ 
nacks, were good 02 not? The Jury found the Statute of 
13 & 14 Car. 2. concerning Dꝛinting. They found a Patent 
made by Ring James, of the ſame Pꝛivilege ta the Company, 
in which a kozmer Patent of Mucen Elizabeth's was recited; 
and they found the Letters Patents of the King that now is. 
Then they found, That the Dekendant had p2zinted an Alma⸗ 
nack, which they found in verbis & figuris: And that the ſaid 
Almanack had all the eſſential Parts of the Almanack that 
is pzinted befoze The Book of Common Prayer, but that it 
has ſome other Additions, ſuch as are uſual in Common Al- 
manacks, &c. | | 2, 
Pemberton. The King may by Law grant the ſole Pꝛinting 
of Almanacks. The Art of P?inting- is altogether of ano- 
ther Conſideration in the Eye of the Law, than other Trades 
and Myſteries are; the J?eſs is a late Invention. But the 
Exropbitancies and Licentiouſneſs thereof has ever ſince it 
was firſt fottnd out been under the Care and Reſtraint of the 
Magiſtrate. Foz great Piſchiefs and Diſozder would enſue 
« - 3 ; to 


* 
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to the Commonwealth, if it were under no Regulation : And 
it has therefoze always been thought fit to be under the In⸗ 
ſpeſtion and Controul of the Government. And the Stat. 
14 Car. 2. recites that it is a Matter of public Care. Jn 
England it has from Time to Uime been under the King's 
own Regulation, ſo that no Book could lawfully be pꝛinted 
without an Imprimatur granted by ſome that derive Authozity 
from him to licence Books. But the Queſtion here is not, 
Whether the King may by Law grant the ſole Pꝛinting ok 
all Books; but of any, and. of what ſo2zt of Books? The 
ſole P2inting of Law-Books is not now in Queſtion ; that 
ſeemed to be a Point of ſome Difficulty, becauſe of the large 
Ertent of ſuch a Patent, and the Ancertainty of determining 
what ſhould be accounted a Law-Book, and what not. And 
yet ſuch a Patent has been allowed to be good by a Judg- 41 
ment in the Houſe of Peers. When Sir Orlando Bridgman - | 
was Chief Juſtice in this Court, there was a Mueſtion raiſed 198 
concerning the Galidity of a Szant of the ſole Pꝛinting of 4 
any particular Book, with a P2ohibition to all others to pꝛint mn 
the ſame, how far it ſhould ſtand good againſt them that f 
. claim a Pꝛoperty in the Copy paramount to the King's \_ 
Gzant? And Opinions were divided upon the Point. But = 
the Defendant in our Caſe makes no Title to the Copy ; | 5 
only he pꝛetends a Nullity in our Patent. The Book which | 15 
this Defendant has pzinted, has no certain Authoz: And 1 
then, accozding to the Rule of our Law, the King has the 'þ 
Pꝛoperty; and by Conſequence may grant his Pꝛoperty to 
the Company, | 1 
Cur. There is no Difference in any material Part betwirt 
this Almanack and that that is put in the Rubrick of the 
Common Prayer. Now the Almanack that is befoze the 
Common Prayer, pꝛoceeds from a publick Conſtitution ; it 
was firſt ſettled by the Nicene Council, fs eſtabliſhed by the 
Canons of the Church, and is under the Government of 
the Archbiſhop of Canterbury. So that Almanacks map be 
accotinted Pꝛerogative Copies. Thoſe particular Almanacks 
that are made yearly, are but Applications of the general 
Rules there laid down fo2 the moveable Feaſts fo2 ever, to 
every particular Pear. And without doubt, this may be 
granted by the King. This is a ſtronger Caſe than that of 
Law⸗ Books, which has been mentioned. The Lozds in 
the Keſolution of that Caſe relied upon this, That 
n Uuu D izinting 
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254. 
Tithes. 


Vide ante 


Hard. 188. 

1 Mod. hy in 
L. S Eg. 3 
Caſ. 5k, 


Mac. 12, 13, 


1 Ld. Raym. 
439 


Pzinting was a new Invention, and therefoze every Man 
could not by the TCommon Law have a Liberty of Punting 
Law Books. And ſince Pzinting has been invented, and ts 
become a Common Crade, ſo much of it as has been kept 
incloſed, never was made common: But MYatters of State, 
and Things that concern the Government, were never left 
to any Man's Liberty to pꝛint that would. And particularly 
the ſole Pꝛinting of Law-Books has been kozmerly granted 
in other Reigns. Though P2inting be a new Invention, 
vet the Uſe and Benefit of it is only fo2 Men to publiſh their 
CUozks with moze eaſe than they could bekoze: Men had 
ſome other May to publiſh their Thoughts befoze Pꝛinting 
came in; and fozaſmuch as Pꝛinting has always been under 
the Care of the Government ſince it was firſt ſet on Foot, 
we may well pzeſume that the fozmer Way was fo too. 
Queen Elizabeth, King James, and Ring Charles the Firſt 
granted ſuch Patents as theſe, and the Law has a great 
reſpet to Common Uſage. We ought to be guided in our 
Opinions by the Judgment of the Houſe of Peers; which is 
expꝛels in the Point: The ultimate Reſo2t of Law and Ju- 
ſtice being to them. There is no particular Autho2 of an Al- 
manack: And then by the Rule of our Law, the King has the 
Pꝛoperty in the Copy. Thoſe Additions of Pꝛognoſtications 
and other Things that are common in Almanacks, do not 
alter the Cale; no mo2e than if a Man ſhould claim a Pꝛo⸗ 
perty in another Man's Copy, by Reaſon of ſome inconſider- 
able Additions of his own, Acco2dingly Judgment was given 
* the Plaintiffs, niſi cauſa, &c. 


Anonymus | 


Ction of Treſpaſs fo2 taking away four Loads of Wheat, 
four Loads of Bye, four Loads of Barly, four Loads 
of Beans, and four Loads of Peaſe t The Defendant as to 
Part pleaded, Not guilty; and as to the other Part juſti⸗ 
fied; fo2 that the Plaintiff is Refo2 of the Reftozy Impꝛo⸗ 
priate of Bradwardyne in the County of Hereford, and ſo 
3 bound to repair the Chancel; and that the Chancel being 
" out of ne, the Biſhop of Hereford, after Monition » 
| the 


— 
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the Plaintiff to repair the ſame, had granted a Sequeſtration 
of the Cithes, &c. of the Kefto2y, and that the Defendants, 
being Churchwardens, had taken them into their Hands, 
and ſo juſtified by Qirtue of the Sequeſtration. To which | 
the Plaintiff demurred, 4 

Serjeant Barrel. J do not deny but that the Refo2 ok a | 
Retozy Impꝛopziate may perhaps be bound of common Right [| 
to repair the Chancel, But fince the Stat. of 31 H. 8. and see 2 Dory. „ 
32 H. 8. c. 7. has converted the Tithes of ſuch Reitozies 9.62 | 
into a Lay-Fee, it has conſequently exempted them from the 
Jurisdiftion of the Ozdinary. A Doubt was conceived upon 
the Stat. of 31 H. 8. whereby Penſions, Pꝛoxies and Syno- " 
dals are laved, what Remedy lay fo2 the Recovery of them? * 
And it was therefoze p20vided by the Stat. 32 H. 8. that the | 
Church ſhould be lequeſtred. The Poſſeflions of Eccleſiaſtical 4 
Perſons were ſubjeed to the Jurisdifion of the Ozdinarp, 
and might be ſequeſtred in many Caſes by Pꝛoceſs out of the 
Bilhops Courts: But whenever the Poſſeſſions of Laymen 
were charged with any Eccleſiaſtical Payment oz Spiritual 
Charge, the O2dinary could not take the Land into his Þands, 
no2 meddle with the Poſſeſſion thereof in any ſozt; but the i 
conſtant Uſage was to compel the Perſons by Eccleſiaſtical 8 9 
Cenſures, Anno 1570. there was Application made to the * 
Queen to p2ovide a Remedy fo2 the Reparation of the Chan- | 
cels of ſuch Churches, whereof the Parſonages were Impꝛo⸗ 
pziated. Mozeover, he ſaid, a Sequeſtration does not bind 
the Intereſt, no2 put the Reffo2 out of Poſſeſſion; the not 
ſubmitting to it is only Matter of Contempt; and it can no 
moze be pleaded in Bar to an Action of Treſpaſs, than a 
 Sequeſtration out of Chancery. N 

Atkyns. J hope not to ſee it dꝛawn in Mueſtion, Whether : . 160. 
a Sequeſtration out of Chancery may be pleaded in Bar to 27. 48, 
an Action of Treſpaſs at the Common Law, 02 no? But 1% 307, 

fk it were pleaded, J think we need not ſcruple to allow ſuch 535. 

a Plea, by Reaſon the Court of Chancery at Weſtminſter 7,7** 261. 


- 


i 
preſcribes to grant ſuch a Pzoceſs. Which is a Court of; . 249, — | | 
| 


— Antiquity, that we ought to take Notice of their Cu- 0. 
oms. : 


Serjeant Baldwin cont. Me cited F. N. B. Fol. 50. M. Reg. 
Orig. 44. b. ibid. 48. a. the Stat. of Circumſpecte agatis, 31 Edw. 
1. Joh. Diathan in his Commentary upon the legatine Con- 
ſtitutions of Othobone, Tit. Ne Prelati fructus Eccleſiarm 
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2 Danv. 617. 
pl. 5, 6. 


Co. Lit. 159. B. 


vacantium percipercnt, Linde w. 136. de ædificand. Eceleſiis. The 
Reparation of the Chancel is onus reale, impoſitum rebus, 
non perſonis. 5th Rep. Caudrie's Caſe 9. he cited the Stet, 
of 25 H. 8. c. 19. Sir John Davie's Reports 70. Vaughan 
327. Reg. Jud. 22, 26. 13 H. 4. 17. 21 H. 6. 16. b. 28 
N. & 9 

It is objecd, That theſe Tithes are become a Lay fee, 
To which J anſwer, That by the Stat. of 32 H. 8. there is 
a Remedy given fo2 them in the Spiritual Court. It is en: 
ated indeed. That Fines and Recoveries map be ſuffered of 
them, as of Lands and Tenements, but they are not made 
Lay-fees to other Purpoſes. No Statute exempts them 
from the Jurisdiction of the O2dinary, no2 diſcharges the onus 
reale. The Saving in the Stat. of 31 H. 8. preſerves the 
Power of Scqueſtration, as well as. other Particulars there 
inſtanced. Foz all Rights of any Perſon or Perſons, their 
Heirs and Succeſſors is ſaved, (5c. the Saving is large. The 
Pariſhioners have a Right in the Chancel, and to have it 
kept in Repair, fo2 the Communion Table is to ſtand there, 
though they have not Jus ſepulturæ there. The Pꝛattice is 
with us. And this is the firſt Inſtance ok Diſobedience to 
ſuch a Sequeſtration. Beſides, there are many Impꝛopzia⸗ 


tions in the Yands of Deans and Chapters, and Bodies po- 


litick, which cannot be ercommunicated : Mhat P?oceſs will 
you grant againſt them but Sequeſtration? J do not mean 
App2opziations; to wit, ſuch Reftozies as, were appꝛopziated 
to them befoze the Diſſolution of Monaſteries, and have con- 


tinued ſo to this Dap: Foz there is no Queſtion but the Oz⸗ 


dinary map ſequeſter them; but J mean ſuch Impꝛopꝛiations 
as they have purchaſed of the King and his Patentees ſince 
the Oiſſolution. . 
North. The Biſhop is in the Nature ok an Eccleſiaſtical 
Sheriff. Ik an Aﬀion of Debt were brought againſt a Clerk, 
and the Sheriff had returned upon a Fieri facias, that the 
Defendant was Clericus beneficiatus non habens Laicum feo- 
dum; there ifſued a Fieri facias to the Biſhop, upon which he 
uſed to ſequeſter (as they call it) the Eccleſiaſtical Poſſeſſions 
of the Oefendant, but that is not p2operly a Sequeſtra- 
tion; ko; the Ozdinary muſt not return Sequeſtrari feci: He 
muſt return Fieri feci 02 Nulla bona, in like Banner as i 
Sheriff of a County muſt do: This J have known in Experi⸗ 


ence, that a Biſhop has been ozdered in ſuch a Cale to * 
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his Return. The Reaſon of this Pꝛoceſs was, becauſe the 
Poſieſſions of Eccleſiaſtical Perſons were ſo diſtin from 
Tempozal Poſſeſſions, that they could not be ſubjef to the 
Oꝛdinaty P2oceſs of the Tempozal Law, no moze than Pol⸗ 
ſeſſions of Laymen could be ſtibjef to their Jurisdiction. And 
therefoze Reftozics imp2opeiate being now incozpozated into 
the Common Law, and converted into Lay-fees, it ſhould 
ſeem to me, that they are thereby exempted from the Jurisdic- 
tion of the Oꝛdinary. And this J take to be within the Reaſon 
of Jeffries Caſe in the 5th Rep. where Tempozal Perſons, that 
are liable to contribute towards the Repairs of the Church, 
out of their tempozal Poſſeſſions, are ſaid to be compellable 


thereunto by Eccleſiaſtical Cenſures. It has been ſaid, that 


the Pariſhioners have a Right in the Chancel: But J Que⸗ 
ſtlion that: Jt is called Cancellum, a cancellis: Becauſe the 
Pariſhioners are barred from thence, It is the Right of the 
Parſon. Wyndham thought, that by the Saving in the Stat. 
of 31 H. 8. the Jurisdition of the Ozdinarp was pꝛeſerved. 
Atkyns. The Parſon was chargeable with the Reparation of 
the Chancel, tn-reſpeit of the Pꝛofits which he received. They 
«were the p2oper Debto2s. Now J think it may] be held that 
the Impꝛopzlation affecks only the Surpluſage of the P?2ofits 
over and above all Charges and Duties iſſuing out of the 
Parſonage, and wherewith it was oziginally charged. The 
Reparation of the Chancel is a Right ariſing from the firſt 
Donation; which ſhall not be taken away but by erp2eſs 
Caows. Scroggs accordant. Re $a 1 

North. The Defendants Plea is naught ; fo2 the Cauſe of 
their Juſtification is, that what they did was in erecuting a 
Sequeſtration, whereby they were authozized to take into their 
Hands the Þ?ofits of the Reftozy, fo2 the Reparation of the 
Chancel. Mow they ought to aver, that they did not take 
into their Þands moze than was ſufficient fo2 the Reparation 
thereof. * 0 5 

North. If the Law come to be taken as my Bꝛothers are 
ok Opinion, it will make a great Step to the giving Oꝛdi⸗ 
naries Power to encreaſe Gicarages. Foz the Parifhioners 
have a Right to a Maintenance fo2 one to peach to them. 
Adjournatur. w 
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4 Conveyance L Jectione firmæ of Land in Caſtle-acre in Com Norf, The 


tl * — — ä n 


{addr "ET: 65 Weeks. 


4 S. C. 2 Mod. 
| Accord , Ction upon the Caſe, The Plafntiff declares, that the 
| 1 * E Defendant in Conſideration that the Plaintiff would 


12 214. Deliver unto him fuch a Pozſe, pꝛomiſed to deliver to the 
2 Bol, * Plaintiff in Lieu thereof another Hozſe, oz five Pounds upon 
Requeſt; and avers, that the Plaintiff had delivered to the 
Defendant the ſaid Pozle, and had requeſted him, &. 
The Oefendant pleads that the Plaintiff, befoze the Action 
bzought, diſcharged him of that Pꝛomiſe, but ſays not how: 
To which the Plaintiff demurred. . 


* 


nt | Strode. Ik he had pleaded a Diſcharge befoze the Requeſt 


made, the Plea had been good, without chewing how he dil⸗ 
charged him: But after the Requeſt once made, a verbal Dif: 
charge is not ſufficient. Cro. Car, Langden and Stokes 384. 
and 22 Ed. 4. 40. b. 

_ Cur, acc'. Er judicium pro querente, Niſt cauſa, &c. 


— + WAP Py TRIS — — 
Barker & Keate. 


Defendant pleaded Non guilty; and the Ilſue was found 


ns to Part: And fo2 the Reſidue there: was a ſpecial Uerdif, 
: viz. That Edm. Hudſon was. ſeiſed ta him and the IÞeirs ales 
of his Body, the Remainder ta William Hudſon his Bother, 
and the Heirs Males of his Body, That Edm. Hudſon by In⸗ 


| 
3 venture betwirt himſelf and Thom. Peeps demiſed to Thom. 
1 Peeps from: the Feaſt at St. Michael then laſt paſt foz ſir 


Months, rendzing a Pepper-cozn Rent: And that afterwards 
by another Indenture between himſelf on the one Part, and 
Thom. Peeps and Edw. Bromley on the other Part, reciting 
the ſaſd Leaſe, he bargained and ſold the Reverſion to Tho. 

Peeps his. Þeirs and Aſſigus, to the Intent to make him Te- 
nant to the Præcipe in oꝛder to the ſuffering of a Common Re- 
covery, in which Edm' Bromley was to be the Kecovero2, and 
himſelf the ſaid Edw. Hudſon the Gouchee, and that this Re- 
' covery was to be to the Uſe of Edm' Hudſon and his Heirs, 
Ke. And the Jury made a n Concluſion, viz. That 4 "ue 
* | 4 ur 
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Court ſhould adjudge that in this Recovery there were a good 
Tenant to the Præcipe, then they found fo2 the Plaintiff, 
otherwiſe, fo2 the Defendant. 
Serjeant Waller argued, That there was no good Tenant 
to the Præcipe: Foz that Tho. Peeps never was in Poſſeſſion by 
Uirtue of the Leaſe fo2 fir Months. No Entry is found, noz % 175 
no Conſideration to raiſe an Uſe. All the Conſideration men- — pA 17 
tioned is the Reſervation of a Pepper-cozn; which is not ſuffi- 3. 162. 
cient; fo? it is to be paid out of the ÞP2ofits of the Land. pe ©: zor, 
compared it to Colyer's Caſe 6 Rep. where a Sum in groſs ap. % ,,.,. 
pointed to be paid by the Deviſee, gave him an Eſtate in Fee: Mz. 421, 
ſimple: But a Sum to be paid out of the P2ofits of the Land, 2, 46%. 
not. Þe cited the Lozd Pagett's Caſe, Moor 343. Dyer 10. . ifi. 
placito 31. Beſides, the Conſideration in our Caſe is a Thing 10. 154. 
of no Ualue, being but a ſingle Pepper-com. Ik an Infant | 
make a Leaſe fo2 Pears, rendzing Rent, the Leaſe is but " 
voidable; but if an Inkant make a Leaſe fo2 Pears, rendzing i 
a Roſe, oz a Pepper-co2n, oz any ſuch like Trifle, the Leaſe | 4 
is void. Ie cited Fitzherb. Tit. Entry congeable 26. [1 
North. When a Tenant fo2 Life o2 Pears aſſigns his Eſtate, 2 2. 78:. " 
there needs no Conſideration; fn ſuch Caſe the Tenure and“ 7 
Attendance, and the being ſubjeit to the ancient Fo2feiture, and 
the Payment of Rent, if there were any, is ſufficient to veſt | 
the Ale in the Aſſignee : But otherwiſe in Caſe of a Fee⸗ 
ſimple. TUhen a Man is ſeiſed in Fee, and makes a Leaſe fo2 id 
Pears, unleſs he give Poſſeſſion, and that the Leflee enter, by 
he muff raiſe an Uſe. But in our Caſe the Reſervation ſeems 
not ſufficient to raiſe an Uſe, fo2 an Ade muſt be ratſed, and | 
the Land unſted to it, befoze a Bent can reſult out of it. | 0 
Wyndham. It being in the Caſe of a Common Recovery, i 
we muſt ſuppozt it, if ft be poſſible. In Sutton's Hoſpital's 4 
Caſe, 10 Rep. 34. a. it is ſaid that the Reſervation of 12d. \ 
Kent was a ſnfficient Conſideration to veſt an Uſe in the Hol⸗ 
pital : And a Rent of 129. is as inconſiderable a Matter in 
Conſideration of a great Eſtate, as a Pepper⸗coꝛn in our Caſe. 
The Caſe in Dyer, that has been cited, is made a Quære in 
the Book. IJ think the Reſervation of a Rent would have 
changed an Uſe at the Common Law, and will raiſe an Uſe 
at this Day; Ik a Feoffee to an Uſe had made a Feoffment 
in Fee rendzing Rent, the Feoffment (J conceive) would have 
been to the Uſe of the ſecond Feoffee; and the firſt Uſe 
deſtroyed, The other two Juſtices delivered no Opinion. 1 
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At another Day, the Cauſe being moved again, North ſaid, 
he had looked upon the Pꝛecedent quoted out of Sutton's Hoſ- 
pital's Caſe; and that there the Reſervation of a Rent was 
mentioned in the Deed as a Conſideration to raiſe an Uſe, 
which, he ſaid, would perchance make a Difference betwirt 
that Cale and this. But the Court would adviſe further. 


_ = 


* — — 


(16) Baſſett £5 Baſletr. 


S. C. 2 Med. 
Condition. A N Alion of Debt upon an Obligation of 500 1. Pe⸗ 
pemge oy nalty; the Condition was, That if the above-bounden 


84. ii. Jobn Baſſett, his Heirs or Aſſigns, ſhall within fix Months after 
3 Med. 234. the Death of Mary Baſſett his Mother, ſettle upon and aſſure 
8 unto Hopton Baſſett, as the Counſel of the ſaid Hopron Baſſett, 
Moor 357. learned in the Law, ſhall adviſe, at the Coſts and Charges of the 
, ſaid Hopton Baſſett, an Annuity or Rent-Charge of twenty 
1095; 1 Pounds per Annum payable half-ycarly by equal Portions, from 
1459. the Death of the ſaid Mary, during Hopron Baſſetr's Life, if 
; he the ſaid Hopton Baſſett require the ſame, at the Dwelling- 
Houſe of the ſaid John 54 ; or, if he ſhall not grant the 
ſame, if then the ſaid 70% Baſſett ſhall pay unto Hopton Baſ- 
fett, within the Time aforementioned, 3ool. then the Obliga- 
tion to be void. The Defendant pleaded, that the Platntiff 
(to wit, the laid Hopton' Baſſett) had not tendzed any Gzant 
of an Annuity, within the Time of ſir Months after the 
Death of his Mother, accozding to, &c. the Plaintiff replied, 
and the Defendant rejoined; But the Counſel on both Sides 
and the Court agreed, that the whole Mueſtfon arofe upon 

the Plea in Bat. ed. "OI * 
Strode fo2 the Defendant. The Plaintiff ounht to have ten⸗ 
D2ed us a Gzant of Annuity, to be ſealed within fir Months, 
&c. and having neglefted that, he has diſpenſed with the whole 
Condition. Foz 1. This is not a disjunftive Condition, but 
the Payment of 300 l. is as a Penalty impoſed upon him, if 
he refuſe to make ſuch a Gꝛant. And if he ſhall not, &c. in- 
ſtead of the Moꝛd not, put the Mozds refuſe to, Oc. and the 
Caſe will be out of doubt. Beſides, the Annuity to be gran: 
ted, is but 20 l. per Annum fo2 a Life, and 3oo l. in Boney is 
35 | moꝛe 
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moze than the Aalue of it; fo that it cannot be intended a 
Sum to be paid in Lieu 02 Recompence of it; but muſt be 
taken fo2 a Penalty. 
But luppole it to be a disjuntive * Condition, then we * See 2 3. 
ought to have an Election whether we would do; but as this“ 
Cale is, the Plaintiff by his Megligence has depzived us of 1 / 447. 
our Election. Foz Authozities he cited Gerningham &,Ewer's £2 98. 
Cale, Cro. Eliz. 396. & 539. 4 H. 7. fol. 4. 5 Co. 21. b. pl. 1.79. fl. b. 
Laughter's Caſe, & Warner and Whyte's Caſe, reſolved the See C,. E. 
Day bekoze in the King's Bench. There is a Rule laid down 778. 5% 
in Morecomb's Caſe, in Moor's Reports 645. which makes 2 ½ 207, i 
againſt me: But the Reſolution of that Caſe is Law; and 3%-- | 
there needed no ſuch Rule. That Caſe goes upon the Reaſon * 7 7 4 
of Lambs Caſe, 5 Rep. when a Man fs obliged to pay ſuch a 4 
Sum as J. S. ſhall affeſs, J. S. being a meer Stranger, the | '} 
Obligoz takes upon him, that J. S. ſhall afſeſs a Sum in cer: | N 
tain; and he muſt pꝛocure him to do it. oz he kozfeits his Obli⸗ 
gation, But in our Caſe nothing is to be done but by the 
Obligee himſelf. e | | | 
Pemberton contra. He argued that the Obligoꝛ's Elefion fs N,. 447. | 
not taken away; fo2 though no Deed were tendzed him, he | 
might have got one made, and the Tender of that would have - = 
diſcharged the Condition of his Bond. Indeed this will put | | 
him to Charge, but he may have an Action of Debt fo2 what he | 
lays out. Ye cited the Caſes cited by Walmeſley fn Moor 645. | 
betwirt Milles & Wood: 41 El. & Gower's Caſe 38 & 39 El. &c. | 
North. The Caſe of Warner & White, adjudged yeſterday | | 
in the Court of King's Bench, is accozding to Law; the Con⸗ uy 
| 
| 
' 
| 


dition there was, that J. S. ſhould pay ſuch a Sum upon the 
25th of December, oz ſhould appear in Hillary Term after, in 
the Court of King's Bench. J. S. died after the 25th Day of 
Dec', and befoze Hill. Term; and had paid nothing upon the 
25th ol December. Jn that Caſe the Condition was not bꝛoken 
by the Mon-payment, and the other Part is become impoſſible 4 
by the Act of God. But J think, that if the firſt Part of a Con- 5 C. 22. 4. ; 4 
dition be rendered fmpoſlible by the Act of God, that the Dbligoz | "i 
is bound to perkoꝛm the other Part: But in the Caſe at the i 
Bar the Dþligo?'s Eletton is taken away by the Ait of the Ob⸗ = 
ligee himſelf. And J ſee-no Difference betwirt this Cale and that i 
of Gerningham & Ewer, in Cr. Eliz. It the Condition of an Ob⸗ 
ligation be ſingle, to make ſuch Aſſurance as ſhall be adviſed 
by the Counſel of the Obligee; there Conſilium non dedit ad- 
viſamentum, is a good Plea ; and the Obligoz is not bound to 
Vol. I. Yyy make 
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make an Aſſurance of his own Þead; no o maze thail he be bound 
to do it when the Condition ig in the DOisjunfive, to ſave his 
Bond. In both Caſes the Condition refers to the Manner 
of the Aſſurance; and it muſt be made in ſuch Manner as the 
Moꝛds of the Condition impozt. So he ſaid he was of Dpt- 
nion againſt the Plaintiff. 

Wyndham. Where the Condition of an Obligation is in 
the Disjunitive, the Obligoz muſt have his Election. But in 
this Caſe there is no ſuch Thing. as a Disjunctive, till ſuch 
Time as there be a Requeſt made to ſeal a Deed of Annuity, 
and then the Obligo2 will have an Elefton, either to erecute 
the Aſſurance, oz to pay the 300 l. but no ſuch Requeſt being 
made 3 ſeem that the Obligoꝛ muſt pay the 3 oo l. at 

his Peril. 

Atkyns agreed with the Chief Juſtice, and ſo did Scregss: 
CUherefoze Judgment was o2dered to be entred againſt the 
PRE Niſi cauſa, &c. within a Week, 


(17) Quare Impedit. The Plaintiff declared upon a Gzant of the 
— Advowſon to his Anceſtoz; and in his Declaration ſays, hic 
in Cur prolat', but indeed had not the Deed to ſhew. Serjeant 
Baldwin bꝛought an Affidavit into Court, that the Defendant 
had gotten. the Deed into his Þands, and p2ayed that the 
Platnrif may. take Advantage of a Copy thereof, which ap- 
peared in an Inquiſition found temp. Edw. 6. 

- Cur. When an Adion ok Debt is bzought upon a Bond to 
perfozm Covenants in a Deed, and the Defendant cannot 
plead Covenants performed, without the Deed, becauſe the 
Plaintiff has the oziginal Deed, and perhaps the Defendant 
1 Sand. g. took not a Counterpart of it; we uſe" to grant Jmparlances 
Caf. tem. till the Plaintiff bzing in the Deed. And upon Evidence, if 

4, 3. %, it be pzoved that the other Party has the-Deed, we admit Co- 
108, 1090, pies to be given in Evidence. But where the Law requires 
* 515, that the Deed be p2ocured ; you have your Remedy: fo2 the 
515. Ge. Deed at Law. We cannot alter the Law, no2 ought to grant 


3 Imparlance. 
a temp. W | 
3. 24, 3 1. 414, 494» $00, 379. 1 Med. Ca. in L. & Eg. 75, 322. 2 Mod. Ca. in L. 8 0 2 
Vern. 5 591, 603. Prec. Chan. 116. Abr. Eg. 228. 1 Ld. Rm. 153, 154, 71s. 2 Lg. Rayr:. 

763, 967, 1126, 1536. 1 Stra. 401, 526. 2 Stra. 1186, 1198, 1241. | 


Stead 
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Stead & Perryer. 19 ) 


8. 2 Mod. 
Jectione firmæ. A Man has a Son called Robert. Robert 3 7... 243. 
has likewtie a Son called Robert. Che Gzandkather de- 2 7. 135. 
viſeth the Land in Queſtion to his Son Robert, and his Heirs, J, , 
Robert the Deviſee dies in the Deviſo?'s Life-time. After: . 
wards the Deviſoz makes a new Publication of the ſame = 
Will ; and declares it to be his Intention, that Robert the Se b 
Gzandchild ſhould take the Land in Queſtion per eandem 345. 
voluntatem, inſtead of his Father, and died. And all this 77 383. 
was found by ſpecial Uerdi# upon a Trial betwirt Robert the C.. K. 422. 


Gzandchild and a Daughter of the elder Brother of Robert 2 Ju. 135. 


| Caſ. temy. 
the firſt Devilee. : _ _ 


Pemberton. The Land doth not paſs by this Mill; the De. 372, 421 
viſe to Robert became votd by his Death, and cannot be made 9% . 93. 
good by a Republication. A Publication cannot alter the 528.526, 
UWio2zds of a Will ſo as to put a new Senſe upon them. Land 52, 467 
muſt paſs by Will in writing. Robert the Gzandſon is not 3 * 
within this Will in writing. The Gzandkather's Intention is 314. G. 
not conſiderable in the Caſe. 0 2 Med. Ca. in 

Skipwith contra. J agree the Caſe between Brett & Ryg den 7% 6 ® 
in the Commentaries, to be Law: But there are two great 70, 71. 
Diverlities between this Caſe and that. a. There was no: 6, 
new Publication. 2. In this Caſe Robert the Father, and 634. . Re. 
Robert the Son are cognonymous. pe cited Dyer 142, 143-4. 
Trevilian's Caſe, Fuller & Fuller, Cro. Eliz. 422. and Moor 3%“ 59% 
353. Cro. Eliz. 493. | a. 

North & Atkyns. Mithout Queſtion Robert the Gꝛandchild 1 
ſhall take by this Will. Ik he never had had a Son called 46, 40%. 
Robert, 02 if Robert the Son had been dead at the Time of Cny»: 381. 
making the Will, the Gzandchild would then without Diſpute 7 3,” K. 
have taken by theſe Moꝛds. Now a new Publication is equi⸗ .. 
valent to a new Writing. The G2andchild is not direfly La. Ron. 
within the ods of the Will; but they are applicable to him. 132 
Þe is a Son, though he be not begotten by the Body of the 
Deviſo2 himſelf. Þe is Son with a Diſtinfon, Dur Sa- 


viour is called the Son of David, though there were 28 Gene- \M 


rations betwirt David and him. And a Republication may im- 
poſe another Senſe upon theſe Mods, different from what they 
had, when they were firſt wzitten; as, ik a Man deviſe a his 
| | ands 
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Lands in Dale, and have but two Acres in Dale; the — 
now extend to no moze than thoſe two Acres: And if he pur: 
Ce. 493. Chaſe moze, and dye without any new Publication, the new 
- purchaſed Land will not paſs. But ik there were a new Pub- 
lication after the Purchaſe, they would paſs well enough, 
5 S. 68. 3. Ik a Man has iſſue two Sons called Thomas; and he makes 
f Deviſe to his Son Thomas, this may be aſcertained by an 
z/. 2, 3. Averment. Now ſuppoſe that Thomas the Deviſee dye, living 
the Father, and afterwards the Father publiſheth his Will 
anew, and ſays that he did intend that his Son Thomas now 
dead, ſhould have had his Land; but now his Mill and Jn: 
tent is, that 'Thomas his younger Son now living ſhall take 
his Land by the ſame Mill. In this Caſe, to be ſure the 
ſecond Son Thomas ſhall take by the Deviſe. Pere the Im⸗ 
po2t of the Mozds is clearly altered by the Republication. 
 Atkyns. The Wo2ds of this Will would not of themſelves 
be ſufficient to carry the Land to the G2andchild, no2 would 
the Intention of the Deviſo2 do it without them: But both 
together do the Buſineſs. Quæ non proſunt ſingula, juncta 
. juvant. 
„ Wyndham and Scroges differed in Opinion, and the Cauſe 
was adjourned to be argued the next Term, ; 


(20) North. A Ban admitted in forma pauperis fs not to have a 
e „ new Trial granted him: Foz he has had the Benefit of the 
I. , 34, King's Juſtice once, and mult acquieſce in ft. Me do not 
y 4 17 2 ſuffer them to remove Cauſes out of inferioz Courts. They 
22 420. Muſt ſatisfy themſelves with the Jurisdiction within which 


2 Stra. 878, uu Attion p2operly lieth. 


891, 983, 
I Barnes 231. W , 7 . | f : 9 4 


x a  Farringron & Lee. 


8. C. 2 Mod. 


311. 
Account. 
Stat. 21 Jac. 


Sſump lit. The Plaintiff declares upon 2 "Iodchitatis aſ 
cup and a third Aſſumpſit upon an Inſimul compu- 
Gil. Eg. Reg; taſſet. The Defendant pleaded Non aſſumpſit infra ſex annos: 
224, 2 , The Plaintiff replied, that himſelf is a Merchant, and the 
7% Dekendant his Fafo2; and recites a Clauſe in the Sta- 
r Vern. 456. kite, iu "which Actions of Account between Merchants and 
2 Derchants, on Perchants and their Fatozs, concerning 

_ their 
1 Stra. 56. 


the Plaintiff demurs. 
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their Trade and Merchandize, are excepted; and avers that 2: 1 Sau. 
this Money became due to the Plaintiff upon an Account 3% 37; .. 
betwirt him and the Defendant concerning Merchandiſe, &c. 120, 12;, 


The Defendant makes an impertinent Rejoynder, to which . 


Nudigate pro Querente. This Statute is in the Nature 
of a penal Law; becauſe it reſtrains the Liberty which the 
Plaintiff has by the Cammon Law, to bzing his Action when 
he will; and muſt therefoze be conſtrued beneficially for the 
Plaintiff: Plow. 54. Cr. Car. 394. Finche and Lamb's Caſe, to 
this Purpoſe. Alſo this Exception of Accounts between Mer⸗ Yi: ante 70, 
chants and their Faito2s, muſt be liberally expounded foz their“ 
Benefit, becaule the Law-makers, in making ſuchan Exception, N 
had an Eye to the Encouragement of Trade and Commerce. } 
The Uio2ds of the Exception are (other than ſuch Accounts as i 
concern the Trade of Merchandife, &c.) Mow this Action of 4 
ours is not indeed an Action of Account; but it is an Action Cl 
grounded upon an Account. And the Plaintiff being at liberty : 8 125. 4 
to bzing either the one oz the other upon the ſame Cauſe of |] 
_ Afton, and one of the Adions being excepted exp2eſly out of 
the Limitation of tbe Statute, the other by Equity is excepted 
alſo. pe cited Hill. 17 Car. 1. in Marche's Reports, 151. and 
Jones 401. Sandys and Bloodwell: Mich. 13 Car. 1. and pꝛayed þ 
Judgment fo2 the Plaintiff. 0 


Serjeant Baldwin contra. pe (aid it did not appear in the 
Declaration, that this Action was betwirt a Merchant and his of 
Fato2; lo that then the Plea in Bar is prima facie good. " 
And when he comes and ſets it fo2th in his Replication, he [if 
is too late in it: And the Replication is not purſuant to his ll 
Declaration. 1 1 | 


But all the Court was againſt him in this. Then he las = 
the Statute excepted Attons of Account only; and not Actions 3 
upon an Indeb. aſſumpſit. | 9 

Cur”. Mhereas it has been ſaid by Serjeant Nudigate, that 1 
the Plaintiff here has an Elefion to bzing an Aﬀtion of 
Account, 02 an Indebitat. aſſumpſit, that is falſe : Foz till jp 
the Account be ſtated betwirt them, an Action of Account lies, ih 
and not an Action upon the Caſe. When the Account is once ll 
tated, then an Aﬀion upon the Caſe lies, and not an Action i" 

Vor. I. 2142 | of i} 


* 


2.70 


— — 
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ok Account. Et per North, If upon an Indebitar aſſum pſit t 


2 Saund. 127. 
Ante 71. 


Matters are offered in Evidence, that lie in Account, J bo 
not allow them to be given in Evidence. 


North, Wyndham and Scroggs: The Exception of the Sta- 
tute goes only to Actions of Account, and not to other Aﬀtons, 
And we take a Diverſity betwirt an Account current, and an 


Account ſtated. Akter the Account ſtated, the Certainty ok the 


Tothil. 64. 


March 105. 


Ante 70, 71» 


Debt appears, and all the Jntricacy of Account is out of doors: 
And the Action muſt be bzought within ſir Years after the 
Account ſtated. But by North, If after an Account ſtated, 
upon the Balance of it a Sum appear due to either of the 
Parties, which Sum is not paid, but is afterwards thzown 
into a new Account between the ſame On. it is now ſlip d 
out ok the Statute again. 


Scroggs. The Statute makes a Difference betwirt Ations 
upon Account, and Aﬀjtons upon the Caſe. The Wo2ds 
would elſe have been, All Actions of Account, and upon the 
Caſe, other than ſuch Actions as concern the Trade of Mer- 
chandiſe. But it is otherwiſe penned; other than ſuch Ac- 
counts as concern, &c. and as this Caſe is, there is no Ac- 
count betwirt the Parties; the Account is determined, and 
the Plaintiff put to his Aion upon an Inſimul computaſſet : 
which is not within the Benefit of the Exception. 


Atkyns. J think the Makers of this Statute had a greater 
Regard to the Perſons of Merchants, than the Cauſes of 
Aﬀion between them. And the Reaſon was, becauſe they are 
often out of the Realm, and cannot always p2oſecute their 
Aﬀtons in due time. The Statute makes no Difference be⸗ 
twirt an Account current, and an Account ſtated. IJ think 
alſo that no other ſozt of Tradeſmen, but Merchants, are 
within the Benefit of this Exception: And that it does not 


ertend to Shop-keepers, they not es: within the ſame Mil⸗ 
rien Adjournatur. 


4 | | Horn 


— 


—— er ns 
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Note, The preceding Caſes, from pag. 163, were in C. B. 


But from hence to pag. 300, were in B. R. — 


Horn verſus Chandler, in B. R. (22) 


(_ upon an Jndenture of an Appꝛentice, where- Pamages. 


in the Defendant bound himſelf to ſerve the Plaintiff 18 


fo2 ſeven Years, The Plaintiff ſets fozth the Cuſtom of Lon- Cv. Jac. 619. 


don. That any Perſon above 14, and under 21, unmarried, .. 299- 


may bind himſelf Appꝛentice, 8c. accoꝛding to the Cuſtom, and ww 4 
that the aſter thereupon chall have tale remedium againſt #4. 2:4. 
him, as if he were 21, and alledges, that the Defendant did 4.627.101 
go away from his Service, per quod he loſt his Service fo2 C/ lm. 7. 
the ſaid Term, which Term is not yet expired, The Defen- 3: #15: 
dant pleads a frivolous Plea, to which the Plaintiff demurs. , = B 
Offley. Though ſuch a Covenant ſhall not bind an Jnfant C/ tmp. 
neither by Common Law, no? 5 Eliz. 1 Cr. 170. yet by this 9 144. 
' Cuſtom it ſhall, In Paſch. 21 Jac. B. R. Cole verſus Holme, 7 
there was ſuch an Action againſt an Appꝛentice, the Defen- 
dant pleaded Nonage ; the Platntiff replyed the Cuſtom of 
London, and that the Jndenture of Appꝛenticeſhip was in⸗ 
rolled, as it ought to be, &c. and this was certified by the 
Reco2der, Serjeant Finch, to be the Cuſtom: And thereupon 
Judgment was agaiuſt the Defendant : It is a Banuſcript. 

Jones. The Cuſtom ought to have been alledged, that he 
ſhould have an Action ok Covenant againſt him, which is not 
done here; and Cuſtoms ſhall be taken ſtrictly, not by Impli⸗ 
tation. Moreover the Plaintiff declares koz a Loſs not pet 
ſuſtained, the Term not being ended. | 

Cur. The Cuſtom is ſufficiently alledged to give and make 
good an Aﬀion of Covenant. Tale remedium implies it. 
Thoſe Mozds are applicable to all Things relating to this 


Matter, viz. That the Maſter may core him, may go to a 7. Hue. 63, 


Juſtice of Peace; and alſo may have an Afton of Covenant o [Fs 
againſt him, as againſt a Man of full Age, And though by n 


Common Law oz the Statute, his Covenant ſhall not bind 2 Paz». 460. 


him, yet by the Cuſtom it ſhall. But Twiſden deſired to ſee A) 5 
Offley g Report. As to the declaring fo2 the Loſs of the Term, 2 . 492. 
Part whereof is unexpired, though it has been adjudged to be % 238. 


naught after a Uerdi# ; yet in this Caſe, which is upon De- 7701. 


murrer, it may be helped; Fo2 the Plaintiff may take Oa- 
mages 
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mages fo2 the Departure only, not the Loſs of Service during 
the Term; and then it will be well enough. Judgment niſi, &c. 


— 


( 23) Jones verſus Powel. 
S. C. 1 Vm. XX Ons ſpoken of an Attozney, Thou canſt not read a 
98, als Declaration, per quod, &c. Cur. The TWo2ds are 


: Daxv. 118. atiOnable, though there had been no ſpecial Damages; Foz 
[+ 49- they ſpeak him to be ignorant in his Pꝛokeſſion, and we ſhall 
See 5%. 327, not intend that he had a Diſtemper in his eyes, 8c. Judic. pro 
Cro. El. 342. querente. 


Moor 409. 
Godb. 441. 


(24). _ Furlong verſus Bray. 


S. C. 1 Sad 12 Dekendant, in an Afton of Falſe Impꝛilonment, 


1 jtiſtified the taking and impziſoning the Plaintiff, by 
vid ane Qrrtue of an Ozder of Chancery, that he ſhould be commit- 
170, Se. ted to the Fleet; and the Plea judged naught, becauſe an 
4 — =o Ozder is not ſufficient. Jt ought to have been an Attachment, 
: Vt 675, he ſhould have pleaded, Quoddam breve de attachiamento, &c. 


701. 


2 Wms. 261, hy | | 
483, 55. | 2 | | ks 3 0 | | — 
66 Osbor ne verſus Walleeden. 


8. C. 2Saund. OD Eplevin. The Defendant avows in Right of his Mike, 
2 "Rb. 712. fo2 a Rent-charge, deviſed to her fo2 Life, by her koꝛmer 
* Dare. 651. Hugband. But in the Wifi there was this Clauſe, viz. 1f 
Caf. temp. - ſhe ſhall marry, &c. he (the Exetutoz) ſhall pay her 1001. 
3 22% and the Rent ſhall ceaſe, and return to the Executor. She 
371, 154. doth marry, and the Erecuto2 does not pay the 1001. The 
: Sr. 229. Mueſtion was, Whether the Rent ſhould ceaſe befo2e the 1001. 


1 Mod. Caf. in , 
L. & Eg. 26. be paid 7 


2 Jones 
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Jones fo2 the Plaintiff: The Rent ceaſeth immediately upon 
her Marriage, and he ſhall have Remedy fo2 the 100 l. in the 
Splritual Court. Ik the Cozds had been, He ſhall pay her 
100 l. and from that Time the Rent ſhall ceaſe, it had been 
otherwiſe ; if ſhe had died p2eſently after the Marriage, her 
Erecuto2 ſhould have had the 1601. 

Brewer and Saunders fo2 the Defendant : She had not a p2e- 2 Saves. 111. 
ſent Intereſt in the 1001. In this very Caſe, the Common 
Pleas delivered their Opinion, That this 100 l. ought to be | 
paid befo2e the Rent ſhould ceaſe, But fo2 JmperfeUfon in the A 
pleading, we could not have Judgment there. 1 
And by x Roll. Ab. She has no pꝛeſent Intereſt in the 10601. 1 %% Ar. | 
no2 can her Executoꝛs have any, and the Rent ſhall not ceaſe 1, % f 
till the Payment of it. Foz firft, It is deviſed to her fo2 Life, & 7 442 1 
not during her Midowhood. Secondly, The Rent iſſues out 

of the Inheritance, and by the Conftruition of the Will it ſhall | 
go to the Exrecuto?, fo2 by ceaſe in the Mill is meant ceaſe as | 
to the Wife; and the Executoz is in Nature of Purchaſoz, 
and ought to pay the Money befoze he has the Rent; and he 
ought ta pay it out of his own Eſtate, if he will have the Rent, 
Foz otherwiſe, if it be look'd upon as a Legacy, if he have na 
_—_ ſhe ſhall be immediately ſtript of her Rent, and have 
nothing. Ws W 
Twiſden. J think the Deviſoz's Meaning was to give her a 
p2*ſent Intereſt in the 100 l. and ik ſo, the Rent maſt ceaſe» i 
pꝛeſently upon the Marriage. But ſince it is to be iſſuing A 
out of the Inheritance, it is doubtful. And ſince my Bꝛo⸗ i 
thers are both of Opinion fo2 the Avowant, let him have Judg⸗ 1 
ment. | N 

Then it was objecked, That the Avowry was ill; Foz it 
ought to have been in the Wife's Name as well as the Þuſ- 
band's; and alledged, that Roll. 1 Part 318. N. Num. 2. makes Han 1 Danv. 
a Quzre, and ſeems to be of Opinion that Wiſe ver/us Bellent 7%, 4, i 
(which is to the contrary) is not Law, V. 2. Cr. 442. 3. Cc. ſpra. i 

Twiſd. That was his Opinion, it may be, when he was a ( 
Student. Pou have in that Wozk of his a Common Place, if 
which you ſtand too much upon. J value him where he repoꝛts 9 
Judgments and Reſolutions. But otherwiſe it is nothing h 
but a Colle#ion of Year-Books, and little Things noted when = 1 

he made his Common Place Books. His pꝛivate Opinion muſt 
not warrant oz controul us here. It has been adjudged, Chat . 396- 
the husband alone may avow in Right of his Wife. 
. 4 A Delaval 
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Tok 4 Delaval 2 Maſchall. 
S. C. 1 Lev. | 
302. 


"= Ebt upon a Vond; the Condition whereof was, That 


2 Keb. 714. if J. S. and J. D. Arbitratozs did make an Award on 
155 2 Mal. q befo2e the 19th of February; and if the Dekendant ſhould 
> %. 167. perkozm it, then the Obligation ſhould be void; and then fol- 
1 $«urd. 129. lo theſe Wows, And if they do not make an Award before 
4 the 19th of February, then I impower them to chooſe an Um- 
12 pire, and by theſe Preſents bind my ſelf to perform his Award. 
72, Ante 15. The Dekendant pleads, That they did not make an Award. 

The Plaintiff replies, and lets fozth an Award made upon 
the ſaid 19th of February, by an Umpire choſen by the Arbi⸗ 
tratoꝛs, and alledges a Bzeach thereof, The Defendant de⸗ 
murs. | 

Saunders fo2 the Defendant. Pere is no Beach of the Con- 

Attion of the Bond. Foz that, which relates to the Perfozm- 
ing the Umpire's Award, it following thoſe Wozds, Then 
the Obligation ſhall be void, is no Part of the Condition; 
and if any Aﬀton is to be bzought upon that Part, it ought 
to be Covenant. 2. The Award made by the Umpire Is void, 
becauſe made the x9th of February, which was within the Time 
Jimited to the Arbitrato2s fo2 their Power, and the Umpire 
could not make an Award within that Time, becauſe their 
Power was not then determined, as was lately adjudged in 
Copping cerſus Hornar. ... . 

Jones fo2 the Plaintiff; The Condition fs good as to this 
Part, it is all but one Condition. A Man may make ſeveral 
Ockealances oz Conditions to defeat the ſame Obligation, 
Brook, Condition 66. There is a Continuance of this Con- 
dition, It fs ſaid, I bind my ſelf by theſe Preſents, which re- 

"IN kers to the Lien befo2e in the Obligation. | 
See ante 15, FJ agree with Copping gerſus Hornar and Bernard verſus 
wo e King, That where an Umpire is at firſt certafnly named and 
131. ? appointed, he cannot ererciſe his Authozity within the Time 


2 en, 100. appointed to the Arbitratozs, becauſe the ſame Authozity can- 


: 5 r. not be given to, and continue both in the Arbitratozs and 


Co. rep. W. Umpire at the ſame Time. But when the Umpire is named 

3. 120, 512, and Choſen by the Arbitratoꝛs, as in our Caſe, he may make 

313. his Award within the Time allowed to the Arbitratozs ; 04 
3 cau 


„% 


— . 


Term. Trin. 29 Car. II. in B. K. 


P 


277 


cauſe there the Arbitratozs by their own Aﬀton, viz. the 
Eleition of the Umpire, determine their Authozity: And the 
Anthoaity . veſts. and remains in the Umpire only, and ſo it 
was admitted in Bernard ver /us King. 

Twiſden, aſſentientibus Rainsford & Morton. This is a good 
Part of the Condition. There was a Condition, That if the 
Obligor ſhould, &c. then the Bond ſhould be void; and fur- 
ther, that the Obligor ſhould releaſe: And it was adjudged 
here, That the laſt was a Part of the Condition. J was at 
the Bar when the Caſe betwirt Bernard and King was ſpoken 


— 


—_—__ 


— 


to, and J know Rolle did hold and deliver then, That if it 8 132. 


had been alledged, that the Arbitratozs had wholly denied and 


deſerted their Power, it had let in the Umpire, ſo as that he 
might account within the Time allowed to the Arbitratozs; 


and he ſtood. upon this then, that it was implicitely alledged, 
viz. poſtquam denegaſſent, &c. But this was a hard Opini⸗ 
on of his, and he. himſelf repozts his own Judgment other- 
wife, 1 Ro. 262. it may be he altered his Opinion: Me in⸗ 
clin'd that the Award in the Caſe at the Bar is naught. Foz 
the Authozity of the Arbitratozs was not determined till after 


the 19th of February. Fo2 Juſtice Croke goes ſo far, 1 Cr. 
263. as to agree, That Arbitratozs may nominate an Umpire. 


within the Time fo2 their making their Award. - So that the 
chuſing the Umpire doth not extinguiſh their Authozity, and 
therekoꝛe the Umpire could not make an Award upon this : 9th 
of February. It is true the Arbitratozs might chuſe him upon 
that Day, oꝛ befoꝛe. But, pet ſtill they might have made an 
Award, and therefoze he could not. Adjournatur. | 


Vide 1 Salk. 
70, 72. 
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(.27,) Rex verſus Epiſcopum Worceſt, Jer- 


S. C. 2 L p 
„ vaſon & Hinkley in Banco Regis. 
. See the Caſe put at hires in Vaughan's Reports. 
2533254, Sc. 


The Arguments of Juſtice Milde, Archer and Tyr. 
rel, were as follow. The Chief Juſtice's Argument 
is here omitted, becauſe publiſhed ar large in his 
own Reports. 


N Uſtice Wylde. J think the King cannot take the Traverſe in 
1 Med. Caf in this Cale, and this will appear. by looking upon the old 
. *7-6. Books, which were not well conſidered by thoſe who did re- 
E romp. ply. 13 fl. 7.13, 14 Pl. 18. It is ſaid the King may chule, 
Mac. 123, either to maintain his own Title, oz traverſe the Title of the 
2: 2 Party, who ſues him by Petition. So 13 E. 4. 8. pl. 1. Jt 
296, c. is (aid when one traverſcs an Office, the King may either 
L. Rm. maintain the Office, 02 traverſe the Title ſhewn koz the Party, 
 L1. Ren. becauſe no Man ſhall recover Lands agafnft the King with- 
1288, © Out having a Title. But there it is reſolved, That if the 
3 Yr. 314- King join Tſuc upon his own Title, he cannot change Jfſue, 
_ '* © and traverſe the Title ſhewed fo2 the Party; Mow here is 
the Allegation of the King, that the Advowſon was in groſs, 

and the Defendants denying it, is in Nature of joining an 

Iſſue, which cannot be receded from. But the Reaſon why in 

that Caſe the king might wave the Traverſe tendered to his 
Title, and traverſe the Title <ewn fo2 the Party, is, becauſe 

the Nflice puts the King in at#ual Poſſeſſion, fo2 where the 

King is in by Reco, oz Poſſeſſion (fo2 Poſſeſſion fs enough) 

the Party muſt make a Title, if he-will recover againſt the 

King. Keil. 192. pl. 3. Savage's Caſe. Jt was found by Jnquf- 

ſition, that whereas the Turn Time out of Mind uſed to be 

held at Worceſter, he being Sheriff fo2 Life, held it at Pedyl 

and Streight, Contra formam Statuti de magna Charta: Upon a 

Scire fac. upon an Inkozmation hereupon, fo2 foxfeiting the 

Office, he pleads, That Time out of Mind, &c. it uſed to be wm 


4 = 
i alc. 
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at Pedyl, &c. abſq; hoc that it uſed to be held at Worceſter; 
Reſolved, that the King might maintain the Inquiſition, that 
it uſed to be held at Worceſter, abſque hoc that it uſed to be held 
at Pedyl, &c. and the Reaſon is, becauſe the Ring was intitu⸗ 
led to the Fozfeiture by a Recozd, The Difference is, where 
the King is At-2, as here he is, being out of Poſſeſſion, he 
muft make a Title, and p2ove it. But where the Party is 
Aito2 he cannot fir upon his own Title, and kozce the King to 
make good his own Title: 34 H. 8. Br. Prerog. 116, Whore- 
wood s Caſe is full in Point. In an Inkozmation tam quam, 
{f the Defendant traverſe, the King cannot wave the Illue ſo 
tendered, Dne Reaſon indeed given is, becauſe the King is 
not ſole Party. But the chief Veaſon is, Becauſe the King is 
not intitled by Matter of Keco2d : Foz ſaith the Book, There 
ts no Dffice found befoze the Tnfozmation. But upon a 
Traverſe of an Office, & hujuſmodi, ſaith the Book, the King 
map do it, becauſe he is intitled by Matter of Reco2d; there- 
foe in our Caſe the King ſhall not wave the Iſſue tendered, 
&c. and fly upon the Matter of the Defendant's Title. 


Archer accordant. It muſt he admitted, that in this Caſe 


the king muſt make a Title, becauſe by p2eſenting of Tim. 
White and alſo of Hinkley the Defendant, the which was 
nine Pears ſince, he is put to his Quare Impedit, and is out 
of Poſſeſſion, J do not ſay of the Jnheritance, though that 
hath been a Queſtion in the old Books, V. 2. Cr. 53. But 
it has been adjudged, That the Inheritance cannot be gained 
oz deveſted out of the King by any Uſurpations, 2 Cr. 123. 
3 Cr. 241. and 519. and Green's Cale, 6 Co. 30. a. But that he 
may grant away the Inheritance of the Advowſons ſtill, &c. 
But it is as clear, and agreed by all thoſe Books, and Boſwell'g 
- Caſe, 6 Co. 49, 50. that in ſuch Cale, he muſt bzing a Quare 
Impedit to recover the Pꝛeſentation, fo2 he is put out of 
Poſſeſſion of that. Foz as my Lozd Hob. 322. obſerves it is 
one of the Things, whereupon Uſurpation wozks moze vio- 
lently than upon other Poſſeſſions. | Gs 

2ow he that is thus out of Poſſeſſion, and put to his Quare 
Impedit, muſt always make a,Title to himſelf in the Decla- 


ration, Hob. 102. and this the Defendant cannot counterplead, 


but by conveying a Title to himſelf, and ſo avoiding the 
Plaintiff's alledged Title, by Traverſe, oꝛ confefling and avoid- 
ing, Hob. 163. Now here the Defendant hath done what 
be could do; he hath traverſed the King's Title, why then 
* 4 B ſhall 
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ſhall the Ring depart from his own Title, and fly upon the 
defetive Title of the Defendant? No. AQori incumbit onus; 
he muſt recover by his own Strength, not' by the Defendant's 
Weakneſs, The Defendant, by traverſing the King's Title, 
has cloſed up the King, ſo as that he ought to take Iſſue, and 
maintain his own Title. V. 2. Cr. 651. J ſay therefoze, That 
the King's declining his own Title, and falling upon the 
others, is a Departure, which is Matter of Subſtance, and it 
would make pleading infinite, therefoze the Demurrer in this 


Caſe is good; 1 Cr. 105. fs in Point; and ſo is Hobart's Opt- 


nion in Digby -er/us Fi zherbert, 103, 104. and though the 
Judges are two and two in that Caſe, as it is there repozted, 
yet the whole Court agreed it afterwards, —— 

So that were this a common Perſon's Caſe, J ſuppoſe it 
would be agreed on all Hands. But it is inſiſted, that this 
is one of the King's P2erogatives, that when his Title is 
traverſed by the Party, he may either maintain his own Title 
againſt the Traverſe of the Party, oz traverſe the Affirmative 
of the Party, Paſch. pr. C. 242. a. &c. | 

Anſwer. It is true, this is there reckoned up among many 
other P2erogatives of the King. But, firſt, with Reverence, 
ſeveral of them are judged no Law; as that if the King have 
Title by Lapſe, and he ſuffer another to pꝛeſent an Incum⸗ 


bent, who dies, the King ſhall yet pzeſent, is counter- 


- judged, 3 Cr. 44. and both that and the next following Point 


too, 7 Co. 28. a. Secondly, In the ſame Cale, Fol. 236. 
there is a good Rule given, which we may make Cſe of in 


our Cafe, viz. the Common Law doth ſo admeaſure the 


King's Title and Pꝛerogatives, as that they ſhall not take 
away, no2 pꝛejudice any Man's Inheritance. V. 19. E. 14. 9. 
11 H. 4. 37. 13 E. 4. 8. 28 Hl. 6. 2. 9 H. 4. 6. F. N. B. 15 2. 
Now my B2other Wylde hath given the true Anſwer, that 
when the King's Title appears to the Court upon Recozd, 
that Recozd ſo intitles the King, that by his Pꝛerogative he 
map either defend his own, oz fall upon the other's Title. Fo: 


in all Caſes where the King either by Traverſe, as 24 E. z. 


30. pl. 27. Keil. 172, 192. 02 otherwiſe, as by ſpecial De- 
murrer, E. 3. Fitz. Monſt. de Faits 172. falls upon a Defendant's 
Title, it muſt be underſfood, that the King is intitled by 
Reco2d, and ſometimes it is remembzed, and mentfoned in 

the Caſe, Fitz. 34. That the Ring is in as by Oflice, &c. But 
Br. Prerog. 116. the King's Attomey doth confeſs the Law - 
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be ſo expzelly, that the Bing has not this Pꝛerogative, but 
where he is entitled by Matter of Recozd. 

Bekoze 21 Jac. cap. 2. when the King's Title was found by 
any Inquiſition, oz P2eſentment, by Uirtue of Commiſtions to 
find out Concealments, defeftive Titles, &c. he ererciſed this 
Pꝛerogative of falling upon, and traverſing the Parties Ti- 


tles, and much to the Prejudice of the Subjets, whole Titles 


are often ſo ancient and obſcure, as they could not well be 
made out. Now that Statute was made to cure this Defet, 
and took away the Severity of that Pꝛerogative; ozdaining, 
That the King ſhould not ſue-o2 impeach any Perſon fo? his 
Lands, &c. unleſs the King's Titles had been duly in Charge 


to that King oz Queen Eliz. oz had ſtood inſuper of Recon 


within zo Pears befoze the Beginning of. that Parliament, &c. 
Hob. 118, 9. The King takes Iſſue upon the Defendant's Tra- 


verſe of his Title; and could the Ring do otherwiſe, the Mif- 


chief would be very great, as my Bzother obſerved, both to 
the Patron and Incumbent. The Law takes Potice of this, 
and had a Jealouſie, that falſe Titles would be ſet on foot fo2 
the King: And therefoze 25 Edw. 3. St. 3. cap. 7. and 13 R. 2. 
cap: 1. und 4 H. 4. cap. 22. enables the O2dinary and Jncum- 
bent to counterplead the King's Title, and to defend, ſue, 


and recover againſt it. But a fortior: at Common Law the 


Jatron, who by his Endowment had this Inheritance, might 
controvert and traverſe the King's Title; and it is unrea- 
ſonable and miſchievous, that the Crown's Poſſeſſions by Lapſe, 


02, it may be, the meer ſuggeſting a Title fo2 the King, ſhould 


put the Patron to ſhew, and maintain his Title, when per- 
haps his Title is very long, conſiſting of twenty meſne Con- 
- veyances, and the King may traverſe any one of them: Keil- 
way 192. b. Pl. 3. J conclude, J think the King ought to 


have taken Iſſue, and he not doing it, the Demurrer is good, 


and that the Dekendant ought to have Judgment. 
Tyrrell contra. J am not ſatisfied but here is a Diſcuntinu- 


ance. Foꝛ the Defendant pleads the Appendancy of the Church 


only, not the Chapel. It is true, he traverſeth, that the 
Queen was not ſeiſed of both. 


J deny what is affirmed, that the King by his Pꝛetentation 


of Timothy White, and the pzeſent Incumbent, is out of Poſ- 
ſeſſion. By the Judgment of Reverſal, 2 Cr. 123, 4. the Law 
at this Day is, that he cannot be put out of Poſſefſion oy — 
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See 1 Lev. 


192, 193+ 
2 Lev. 112, 


175. 
1 Saund. 21, 
22, 23. 


1 Ld. Raym. 


201, 211. 


vowſon by 20 Uſurpations. A Quare Impedit is an Afﬀion of 


Poſſeſſion; and if he were out of Poſſeſſion, how could he 
bing it? As to this Craverſe, it is a common Eruditton, 
that a Party ſhall not depart, and that there ſhall not be a Tra- 
verſe upon a Traverſe. But the King is excepted; 5 Co. 104. 


Pl. C. 243. a. Br. Petition 22. Prerogatives 56, 60, 69, & 116. 


It is agreed, where the King is in jfoffefſion, and where be is 
intitled by Matter of Recozd, he may take a Traverſe upon a 


Traverſe. And there is no Book ſays, that where he is in by 
Matter of Fat, he cannot do it. Indeed there is ſome kind 


of P2egnancy at leaſt in the laſt of thoſe Authozities, But J 
will cite two Caſes, on which J will rely: viz. 19 E. 3. Fitz. 


Monſtr. de Faits, 172. which is our Caſe. The King in a Quare 
Impedit makes Title by Reaſon of a Mardſhip. whereby he had 
the Cuſtody of the Yano2, to which the Advowſon belonged, 
and that the Father dyed ſeiſed thereof, &c. and there is not a 


Wo that his Title was by Batter of Uecowd. The De- 


'fendant pleads, That the Father of a TUard made a Feoffment 


of the Manoz to him fo2 Life, and afterwards releaſed all his 
Right, 8c. {ſo that the Father had nothing therein at the Time of 


his Death; and that after his Death, he the Defendant enfeoffed 
two Men, &c. and took back an Eſtate to him fo2 10 Years, 


which Term yet continues, and fo it belongs to him to p2eſent. 
But he did not ſew the Releaſe, but demurred in Judgment 


upon this, that he ought not to ſhew the Releaſe; and the King 


departs from his Count and inſiſts upon that which the De- 
kendant had confeſſed, that he had made a Feoffment, which he ha- 
ving not ſhewn by the Releaſe, as he ought, to make himſelf moꝛe 


than Tenant fo2 Life, was a Fozfeiture, and therefo2e the Þeir 


had cauſe to enter, and the King in his Right; and thereupon 
pꝛays Judgment; and has a Writ to the Biſhop. Cook 86. 
7. 1 Inſt. 304. b. The other Caſe is 24 Ed. 3. 30. Pl. 27. which 
is our very Caſe. The King bzings a Quare Impedit fo2 a 


Church appendant to a Yanoz, as a Guardian; the Defen- 


dant makes a Title, and traverſeth the Title alledged by the 
King in his Count, viz. the Appendancy; the King replies 
and traverſes the Defendant's Title. Fo2 this Cauſe the De- 
fendant demurs, and Judgment was fo2 the King. Jn this 
Caſe it doth not appear in the Pleading, that the King was in 
by Matter of Reco2d, and ſo it is our very Caſe. Foz the 
King may be in by Poſſeſſion by Uertue of a Wardſhip, without 
Matter of Recozd by Entry, &c. Staundf. Prerog. 54. I rely up⸗ 
| 2 | on 
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on theſe two Caſes. But 7 H. 8. Keilw. 175. is ſomewhat to 
the Purpoſe : Per Fi. In a Raviſhment of Ward by the King, 
if the Defendant make a Title, and traverſe the King's Title, 
the Ring's Attozney may maintain the King's Title, and tra- 
verſe the Defendant's Title, J think there is no Oifference 
between the King's being in Pofſeton by Batter of Reco, 
and by Matter of Fa. | 
Asain, It Matter of Reco2d be neceſſary, here is enough, 
viz. The Queen's Pꝛeſentation under the G2eat Seal of Eng- 
land, And here fs a Deſcent, which is and muſt be Jure Co- 
ronæ. It is unreaſonable, that a SnbjeX# ſhould turn the 
King out of Poſſeſſion by him that hath no Title. This is 
a Pꝛerogative Caſe, As to the Statutes 1 4 by my 
Bꝛother Archer, they concern not this Caſe, The firſt ena- 
bles the Patron to counterplead; but here the Patron pleads. 
The reſt concern the King's pzeſenting En auter droit; but 
here it is in his own Bight. J think the King in our Caſe 
may fly upon the Defendant's Title, and there is no Jnconve- 
nience in it. Fo2 the King's Title is not a bare Suggeſtion. 
Foz it is confefſed by the Defendant, That the Queen did 
pꝛeſent; but he alledges it was by Lapſe. | 
Foz another Reaſon, I think Judgment ought to be fo? the 
King, viz. becauſe the Defendant has committed the firſt 


— 


Fault. Foz his Bar is naught, in that he has traverſed the 79. 56, 


Queen's Seiſin in Gꝛols; whereas he ought to have traver- 


he. 211. 


ſed the Queen's Pꝛeſentment modo & forma. Fo2 where the - wee. :5;. 


Title is by a Seilin in G2ols, it is repugnant to admſt the-. 10:2. 


Pꝛeſentment, and deny the Seiſin in G2ofs; becauſe the Pꝛe⸗ 
ſentment makes it a Seiſin in G2oſs: 10 H. 7, 27. Pl. 7. in 
Point; and ſo is my Lo2d Buckhurſt's Caſe in 1 Leon. 154. 
"The Traverſe here is a Matter of Subſtance. But if it be 


but Fom, it is all one: Foz the King is not within the Sta- 


tute of 27 Eliz. cap. 5. So he concluded, That Judgment 
ought to be given fo2 the King. 


Yor. I. | 6&8 Doctor 
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Privilege. 


6 Mod. 140. T 


1 Stra. 698. 
2 Stra. 1107. 


(WWF: 


Treſpaſs. 
See Hob. 144. 
1 Cre. 239. 


© 


WIT * — — 


Docko⸗ Teen c. ae - na 


& + 


\ Potion was made by 0 fo2 a Whit ot Privilege, 
to be diſcharged f2om the Dffice of Expenditoꝛ, to which 
be was elected and appointed by the Commiſſioners. of Sew- 
ers, in ſome: Part of Kent, in reſpet of ſome Lands he had 
within the Level. Ie infifted, That the Dockor was an Eccle- 
fiaſtical Perſon, Archdeacon of Rocheſter, where his conſtant 
Attendance is required. Adding, That the Dffice to which he 
was appointed, was but a mean Office, being in the Nature 


ok that of a'Batliff, to receive and pay ſome ſmall-Swns of 


Money; and that the Lands, in reſpet whereof.he is eleted, 
were {et-to'a Tenants Vide 1 Cro. 585. Abdy's Caſe. 


Jt was objeted againſt this, That this Archdeacon's Pꝛe⸗ 


deceſſo2s did execute this Office: And the Court owexed, That 


Notice ſhould be given, and Cauſe Sewn why the Dotto2 
ſhould not do the like. 


Afterward Rainesford and Morton only being in Court, it 
was ruled he ſhould be p2ivileged. - Becauſe he is a Clergy: 


man, F. B. 175. r. But J think fo2 another Reaſon, viz. Be- 
cauſe: the Land is in Leaſe, and the Layans, if any, 'ought to 


do the Dffice. 


Take the Crit. 
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Lucy Lutterell, Widow, # v ſus pag Revell Efi; 


"George. Turbervile, . I" 990 8 Anne 
Cor). * l 


E Plaintiff as abnunitrattir to 15 Lutterell, du- 
rante minori ætate of Alexander Lutterell, the Plaintiff's 
ſecond Son, declared againſt the Defendants, in an Action of 
Treſpaſs, fo2 that they ſimul cum John Chappell, &c. did take 
away 40001. of the Woneys numbzed ok the ſaid Jane, upon 


the 2oth Day of October, 1680. And ſo fo2 ſeven Days fol- 
| lowing the like Sums, ad damnum of 320001. 


Upon 


o 9 
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- "Upon a full hearing of Witneſſes on both Sideg, the Jury 
kound two of the Defendants guilty, and gave 6005 l. Dama: 
ges ; and the others Not guilty, _ 1 | 
A new Trial was afterwards moved foz, and denied. Es any 2. 
At the Trial Mr. Attozney General ercepted againſt the 6.4.6 244 
Evidence, That if it were true, it deſtroyed the Plaintiff's 11 . 
Acklon, inaſmuch as it amounted to prove the Defendants 272 
guilty of Felony; and that the Law will not ſuffer a Man to 5 _ 
-anooth a Felony, and bzing Treſpaſs fo2 that which is a kind 
of Kobbery, Indeed, ſaid he, if they had been acquitted oz 
found guilty of the Felony, the Action would lie; and therefoze 
it may be maintained agafnſt Mrs. Cory, who was, as like- 
wiſe was William Maynard, acquitted upon an Jnditment of 
Fetony fo2 this Matter, but uot againſt the reſt. But my 
Lo2d Chief Baron declared, and it was agreed, That it ſhould 
not lie in the Pouth of the Party, to ſay that himſelf was a 
Chief, aud therefoze not guilty of the Treſpaſs. But, per- cs ws. 
haps, if it had appeared upon the Declaration, the Defendant 4=ck 193» 


ought to have been diſcharged-of the Treſpaſs. Cife temp. IT. 
Quære, What the Law would be, ik it appeared upon the 3. 4, 2, 
pleading, 92 were found by ſpecial Gerdict: 22 


Dy Lo2d Chief Baron did alſs declare, and it was agreed, L & 4% bo. 


That whereas William Maynard, one of the Mitneſſes fo2 the 2 £4. Ron. 
Plaintiff, was guilty, as appeared by his own Evidence, to- 04 4 AY 
gether with the Dekendants, but was left out of the Declara- | _ 
tion, that he might be a Witneſs fo? the Plaintiff, that he was 2 633. 
n goa and legal c itneſs; but his Credit was leſſened by it,. 53. 
_ fo2 that he ſwore in his own Dilcharge; koz that when theſe * % 3% 
- Defendants should be convided, and have ſatisfied the Con- 4,52 
Ddemnation, he might plead the ſame in Bar ok an Action C. % D... 
bought againſt himſelf, But thoſe in the ſimul cum were no r, 
: Witneſſes. $ | ; * _ Indifment 
Several Mitneſſes were received and allowed, to pꝛove, * aud 
That William, Maynard did at ſeveral Times diſcourſe and de⸗ 1 
clare the ſame Things, and to the like Purpoſe, that he teſti⸗ % inte- 
fied now. And my Lozd Chief Baron ſaid, Though a Hear- % 
ſay was not to be allowed as a diret Evidence, yet it might % 7. 
be made uſe of to this Purpole, (viz.) To pꝛove that William 7“ give i= 


Maynard was conftant to himſelf, whereby his Teſtimony was 1 na 


__- corroboated, | againſt him. 


One Thorne, fozmerly Mr. Reynell's Servant, being ſub⸗ . * 


pona'd by the Plaintiff to give Evidence at this Trial, did , Mich. 15 
not appear. But it being won by the Exeter Waggoner, Geo. 2. inter 


The King v. 
2 \ | That Backwell, 
2 * Meinel, &c. 


\ 


— 
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Caf. temp. 2, That Thorne came ſo far on his Journey hſtherward, as Bland- 


An. 210, 


-2:, 226, ford, and there fell ſo ſick, that he was not able to travel any 
262. , further, his Depoſitions in Chancery in a Suit there between 
8 „J theſe Parties, about this Matter, were admitted to be read. 

3. 215, „305, 319, 6 „500, . 1 Wm. 288, 289, , * n.. 1 
12 Rags. 729739, 72k, 736. + Lf Rem: 874, 1166, 1991-1 Far. 391413. e Gon 


64. Abr. Eg. 227. 2 Stra. 920. L. P. in Mr. Fix- Gerald 's Caſe fn Chan. Trin. 15 C 16 Geo. 2, 
where the Witneſſes were gone abroad. | 


pre "uy "7 * I A 
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(30) Smith ver ſus Smith. 
Conſideration | Sſumpſit: The Plaintiff declared, Mhereas himſelf, and 
3 the Defendant were Executoꝛs of the Laſt Mill and Te- 


25, 28, 29. ſtament of J. S. and whereas the Defendant had received ſq 
Fary,. 13- much of the Money, which was the Teſtatoz's, a Molety 
er , ihereok belonged to the Plaintiff; and whereas the Plaintiff 
166. Pro recuperatione inde ſectaſſet the Defendant, that he the ſaid 
Defendant, in Conſideration that the Plaintiff Abſtineret a 
Sea pred. proſequenda & monſtraret quoddam computum, did 
p2omiſe him 1001. and avers, That he did fo2bear, &c. Et 

quod oſtentavit quoddam computum prædictum. 
After. a Uerdf# fo2 the Plaintiff, it was moved in Arreſt of 
Judgment, by Jones fo2 the Defendant, as followeth : Tho 
I do not ſee how that which one Executoz claims againſt ano- 
ther, is recoverable at all, unleſs in Equity; pet J ſhall inſiſt 
only on this, That here is no good Conſideratton alledged; 
koꝛ it is only alledged in general, That the Plaintiff ſectaſſet. 
It is not ſaid ſo much as that ft was legali modo, in a legal 
Map, whereas it ought to be ſet fo2th in what Court it was, 
&c. That ſo the Court might know, whether it were in a 
Court which had Juriſdition therein oz no; and ſo axe all 
the Pꝛecedents in Actions concerning Foꝛbearante to ſue. In 
Point of Evidence the firſt Thing to be ſhewn in ſuch a Cale 

as this, is, that there was a Suit, &c. 

Saunders koꝛ the Plaintiff. That being the pꝛime Thing ne⸗ 
ceſſary to be pꝛoved, ſince the Uerdif# is found fo2 us, muſt be 
intended to have been pzoved. But however, if this Conli⸗ 

deration be idle and void, yet the other maintains the Action: 
And ſo the Court agreed, viz. That one was enough. It was 

agreed, That if the Plaintiff averred only that he had ſhewen 

Quoddam computum, that unleſs the Conſideration had been 

to ſhew any Account, it had been naught; fo2 quoddam is ali- 

ud, Dyer 70. Num. 38, 39. 1 H. 7, 9. But it being Quoddam 

1 computum 


— — —— 
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computum pred”, it was well enough. Computum prædictum 

ones it to the particular Account difcourſed of between 

em. | 

Jt was agreed, That it had been beit to have ſaid Mon- 44 43 
ſtravit in the Averment, that it might agree with the Allega. : 
tion of the 'Conſideration. But yet the Mozd oſtentavit, 
though moſt commonly by a Metonimp, it ſignifies to boaſt, 
yet lignifieth alſo to ſhew, oz to ſhew often, as appears by 
all the Dictionaries; and therefoze it is well enough. Take 
Judgment, ar iid 


* * . =. . = ka wy 
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Sir Francis Duncombe's Caſe. (31) 


T was held, Jf a Crit of Erroz abate in Parliament, 02 8, ata. 
the like, and another Writ of Erro2 be bꝛought in the ſame „ 28, 106; 
Court, it is no Superſedeas. But if the firft Writ of Erro: 
be in Cam. Scacc, &c. and then a Writ be bzought in Par: 
- lfament, &c. it is a Superſedeas by the Opinion of all the 
Judges, againſt my Lozd Coke. Vide Heydon verſus Godſalve, 2 rey, 492: 


2 Cro. 342. 
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8 Browne verſus London. (34) 


Ndebitatus Aſſumpſit koꝛ fitty⸗thꝛee Pounds due to the Plain⸗ Bill of Ex- 
tiff upon a Bill of Exchange dꝛawn upon the Defendant, , 
and accepted by him, accozding to the Cuſtom of the Mer⸗ 5 x. :3, 
chants, &c. Aktet a Qerdii fo2 the Plaintiff, it was moved % „ 
in Arreſt of Judgment, That though an Aﬀton upon the Caſe 6 5½% 1 
does well lie in ſuch Caſe, upon the Cuſtom ok Merchants, % Non. 
yet an Indebitatus Aſſumpſit may not be bꝛought thereupon. , N09 
Winnington. K | think it doth well lie. Debt lies againſt a 753z 759. 

Sheriff upon levying and receiving of Yoney upon an Exe⸗ 

cution : Hob. 206. Mow this is upon a Bill of Exchange 
accepted, and alſo upon the Defendant's having Efeits of the 
D2awer in his Pands, having read the Ualue ; fo2 ſo it Mir age 14. 
muſt be intended, becauſe otherwiſe this general Uerdi# could ““ ©: 


Vor. I. 4 D Raineſ- 


— 
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Rainesford. This is the very ſame with Milton's Caſe, late- 
ly in Scacc', where it was adjudged, That an Indebitatus Af- 
ſumpſit would not lie. In this Caſe he added, That the Ger⸗ 
did would not help it; fo2 though my Lozd Chief Baron ſaid 
it were well, if the Law were otherwiſe; yet he and we all 
: Med. Ca. in agreed, That a Bill of Exchange accepted, &c. was indeed 
C7 d, d. a good Gyound fo2 a Special Aion upon the Cale; but that 
3, 37, 107. It did not make a Debt: Firſt, Becauſe the Acceptance is but 
C/. temp. & conditional on both Sides. It the Money be not received, it 
4,98 returns back upon the Dꝛawer ok the Bill. He remains liable 
ſtill, and this is but collateral. Secondly, Becauſe the Mozd 
Onerabilis doth not imply Debt. Thirdly, Becauſe the Caſe 
is primz Impreſſionis: There was. no Pꝛecedent fo2 it. Then 
Oflez „ who was of Counſel pro Defendente in the Caſe at 
Bar "Jad, That he was of Counſel fo2 the Plaintiff in the 
Exchequer⸗Cale, and that therein Direction was given to 
ſearch Pꝛecedents; and that they did ſearch in this Court, 
and in Guildhall, and that there was a Certificate from the 
Attoꝛnies and 12othonotaries there, that __—_ was no P2e- 

cedent of ſuch an Action. Adjournatur. 


— 


2 


— 


Twiſden. J remember an Aﬀion upon the Caſe was bought, 
fo2 that the Oefendant had taken away his Goods, and hidden 
them in ſuch ſecret Places, that the Plaintiff could not come 
at them to take-them in Execution; and adjudged it would 
not lie. 


Watkins verſus Edwards. 


- Action of Covenant bzought by an Infant * Guardian 


ſuum, fo2 that the Platntiff being bound Appzentice to 

the Dekendant by Indenture, &c. the Dekendant did not keep, 
maintain, educate, and teach him in his Trade of a Dzaper, 
as he ought; but turned him away. The Dekendant pleads, 
That he was a Citizen and Freeman of Briſtol ; and that at 
the General Seſſtons of the Peace there held, there was an 
Ozder, That he ſhould be diſcharged of the Plaintiff, fo? his 
diſozderly Living, and beating his Maſter and Bittreſs, 
and "ous this * was inrolled by the Clerk - the 
eace 


— 
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Peace, as ft ought to be, Kc. To which the Plaintiff de: 
murred, 

Jt was ſafd foz the Plaintiff, That the Statute of 5 Eliz. See 1 Sali. 
c. 4. doth not give the Juſtices, &c. any Power to diſcharge 7; © _ 
a Maſter of his Appzentice, in caſe the Fault be in the Ap- 4. 


pꝛentice, but only to miniſter due Coxefton and Puniſhment i Sean 33s 


to him. 

Per Cur”. That hath been over-ruled here. The Juſtices, 
&c. have the ſame Power of diſcharging upon Complaint of 
the Maſter, as upon Complaint of the Appzentice. Elſe that Sau. 314. 
Maſter would be in a moſt ill Caſe that were troubled with a 3's: 
bad Appꝛentice; fo2 he could by no Means get rid of him. 
Secondly, Jt was urged on the Plaintiff's Behalf, that he 
had not, fo2 ought that appears, any Notice oz Summons to 
come and make his Defence. 11 Co. 99. Bagg's Caſe : And 
this ent Statute ſpeaks of the Appearance of the Party, 
and the hearing the Matter bekoze the Juſtices, &c. 

Saunders pro Defendente. In this Caſe the Juſtices are / np. V. 
Judges; and it being pleaded, That ſuch a Judgment was rs 
given, that is enough, and it ſhall be intended all was re- 553. 
gular. a | | 2 2 

Twiſden and Rainesford. That which we doubt is, Whether 274 8 
the Defendant ought not to have gone to one Juſtice, &c. 1410. 
firſt, as the Statute direits, that he might take ©2der and + = 
Diref#fon in ft; and then, if he could not compound and agree . *” 
it, he might have applied himſelf to the Seſſions. Foz the 
Statute intended there ſhould be, f poſſible, a Compolure in 
p2\vate; and the Power of the Seſſions is conditional, viz. if 
the one Juſtice cannot end it. Jn Caſe of a Baſtard Child : c-. 5 zo, 
they cannot go to the Seſſions per Saltum ; and we doubt they 479: 
cannot in this Caſe. It is a new Caſe. And then the Mat⸗ 
ter will be, Thethe2 this ought to be ſet down fn the plead⸗ 
ing? Adjournatur. 4 


Ante 2. 


Rex 


* 2 Sans ho 


* 
__ 
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— ance ein benench 


( 34) 


Ante 71. 
Raym. 193, 
205, 

* 1Pznt. 97, 
104. 

1 Lev. 299. 
2 Keb. 687, 
697. 

2 Danv. 651. 
R. 1. 
Diſtreſſes. 
Fitz-G. 85, 
86. 


— — 
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Rex verſus Ledginham. 


Nfo2mation ſetting kozth, That he was Lozd of the Manoz 
of Oitery St. Mary in the County of Devonſhire, wherein 
there were many Coppholders and Freeholders, and that he 
was a Han of an unquiet Mind, and did make unreaſonable 
Diſtreſſes upon ſeveral of his Tenants, and ſo was communis 
oppreſſor & perturbator pacis. Jt was p2oved at the Trial, 
that he had diſtrained four Oren fo2 thꝛee Pence, and ſix 
Cows fo2 eight Pence, being Amercements fo2 not doing 
Suits of Court, and that he was Communis oppreſſor & per- 
turbator pacis. The Defendant was found guilty. 
Jt was moved in Arreſt of Judgment, That the Inkozma⸗ 


tion is ill laid: Firſt, Jt is ſaid he diſqufeted his Tenants, 


2 Roll. 79. 


and vered them with unreaſonable Diſtreſſes. It is true, that 
is a Fault, but not puniſhable in this May. Foz by the Sta- 
tute of Marlebridge, cap. 4. 2 Inſt. 106, 7. he ſhall be puniſhed 
by grievous Amercements; and where the Statute takes care 
fo due Puniſhment, that Method muſt be obſerved. Second: 
ly, As to the Matter it ſelf, they do not let kozth how much 
he did take, no2 from whom; ſo that the Court cannot judge 
whether it is unreaſonable oz no, no2 could we take Jfſue upon 
them. Thirdly, As to the Communis oppreſſor & perturbator 
pacis, they are ſo general, that no Jndi#ment will lie upon 
them: 2 Roll. 79. Jones 302. Cornwall's Caſe, which indeed 
goeth to both the laſt Points. 1 | 

Twiſden, Communis oppreſſor, &c. fs not good, ſuch ge- 
neral Mozds will never make good an Jnditment, ſave only 
in that known Caſe of a Barretoz; fo2 Communis Barrectator 
is a Term which the Law takes Notice of, and underſtands 


It is as much, as J have heard Judges ſay, as a common 


Ante 71. 


Knave, which contains all Knavery, Foz the other Point, 
an Inkozmation will not lie fo2 taking outragious Diſtreſles. 
It is a p2zivate Thing, fo2 the which the Statute gives a Re- 
medy, (viz.) by an Action upon the Statute tam quam. 

Per Cur'. It is naught, Adjourn'. N 


Roberts 


—— 


— 


— 


. 
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Roberts ver ſus Marriot. ; 35) 


300. 13: 212088 


A Acklon of Debt brought upon a Bond to ſubmit to: 7616, Wi 
an Award. | 


| The Defendant pleads, Nutlum feccrunt 618, 702. 

arbitrium. The Plaintiff replies; and ſets fozth an Award 8 ' 3 41 
made by two Pꝛebends of Weltminſter, and that it was de- | 4 
livered to the Party, accozdirg to the Condition of the c- 1p. u, 

Bond, &c. The Oefendant rejoins, That it was not deli 3: 54 55 92- | 
vered, &c. Et hoc paratus eſt verificare. The Plaintiff de— 8 1 
murs. Serjeant Baldwyne and Winnington pro defend. Jones 257, * | | | 
pro querente. Cur. The Defendant having firſt pleaded % 5 _ 
Nullum fecer' arb. and then in his Rejoinder, that it was not 53 Rig 
delivered (which is a Confeſſion that there was an Award 2 £4. Ram. . 
made) has committed a Departure; and lo it has been judged. 4 14 


1 


Jf he had pleaded Nullum fec' arbitrium, &c. abſque hoc that 2 
it was tendered, &c. it had been naught: And it is as bad 
now. Allo when the Plaintiff replies, that the Award was e 7-2. 
delivered, and the Ocfendant ſaith, It was not, he chould 

have concluded to the Country, and not as he doth, hoc 1 S 100, 
paratus eſt verificare; fo2 otherwiſe the Party might go in 
infinitum ; and there would be no,End of Pleading. Note, 

there was an Exception taken to the Award (viz.) that it 

was awarded that there ſhould be a Releaſe of all Special- 

ties among other Things; whereas Specialties were not ſub- 
mitted. . 

Cur. Then the Award is void as to that only. But in⸗ ple 
Deed, if the Bzeach had been aſſigned in not releaſing the ol! 
Specialties, it had been againſt the Plaintiff, But now take,s &. 133. ji 
Judgment. | 


_—_— af —_—— 
— W 


Wood verſus Davies. ( 36 ) 


Rov. & conv. de tribus ſtruibus foeni, Anglice, Ricks of Trover. j | 
Hay. Moved in Arreſt of Judgment, that it was tags | 


uncertain. Fo2 no Man could tell how much was meant by | il 
ſtrues. It was urged it ſhould have been lo many Cart-loads, L Ray. A 


02 the like, Fo2 Loads was adjudged uncertain in Glyn's 9% „, 1 
. 4 E Time 809, 810. [ 10 


——c_—__ﬀ\rv_— 
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Time here. But Rainsford and Moreton, who only were 
Court, judged it well enough. 

S. C. 4-66. John Wootton ver ſus Penelope Hele. Vide 

2 Saund. 177. . 

x Sid. 466 Mich. 21 Rot. 210. 

2 Dans. 50. 

Pl. 14. 


Dvenant upon a Fine. The Plaintiff declares, That 

whereas quidem finis ſe levavit in curia nuper prætenſ. 
Cuſtodum libertatis Angliz authoritate Parliamenti de Banco 
apud Weſtmonaſt', &c. a die Sancti Michaelis in unum menſem 
Anno Domini 1649. Coram Olivero St. John, Johanne Pu— 
liſon, Petro Warburton, & Leonard' Atkins, ſuſtic', &c. inter 
præd. Johannem W ootton, &c. quer' & præd' Johannem Hele, 
& Penelopen Hele per nomina Johannis Hele Armigeri, & Pe- 
nelopes uxoris ejus deforc', inter alia de uno Meſſuagio, &c. 
Per quem finem præd' Johannes Hele & Penelope conceſſe- 
runt præd. tenementa pred. John. W. habendum & tenendum, 
&c. pro termino 99 annorum proximorum poſt deceſſum Gu- 
lielmi Wootton, &c. ſi Johannes Wootton modo querens & 
Gracia Wootton tamdiu vixerint, aut eorum alter tamdiu vixe- 
rit, & præd' J. H. & Penelope & hæred. ipſius Johannis War- 
rant' præd. Jo. W. præd' tenementa, &c. contra omnes ho- 
mines pro toto termino pred. prout per Recordum finis præd. 
&c. plenius apparet. Virtute cujus quidem finis pred. J. W. 
fuit poſſeſſionat' de intereſſe præd. termini, &c. & {ic inde poſ- 
ſeſſionat' exiſtens præd. Guliel' W. &c. poſtea ſcil. ſexto die, 
&c. obierunt, poſt quorum mortem præd. IJ. W. in tenementa 
præd. &c. intravit & fuit inde poſſeſſionat', & c. & fic inde poſſeſ- 


ſionat' exiſtens pred. J. H. poſtea, ſcil. &c. obiit & pred. Pene- 


lope ipſum ſupervixit, & idem Johannes W. in facto dicit quod 
quidam Hugo Stowel Armiger, poſt commenſationem termini 
præd. & durante termino illo & ante diem Impetrationis hujus 
Billæ, ſcil. &c. habens legale jus & titulum ad tenementa pred. 
&c. in & ſuper poſſeſſionem termini præd. ipſius J. W. in eif- 
dem intravit, ipſumq; J. W. contra voluntatem ipſius J. W. per 
debitum Legis proceſſum a poſſeſſione & occupatione tene- 
mentorum præd. ejecit, expulit, & amovit, ipſumq; J. W. 
ſic inde expulſ. a poſſeſſione ſua inde cuſtodivit & extratenuit 

| 3 | & adhuc 
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& adhuc extratenet, contra formam & effectum finis & war- 
rant' præd. & fic idem præd. J. W. dicit quod pred. Penel' 
poſt mortem præd. J. W. licet ſæpius requiſit', &c. Conventio- 
nem ſuam præd. Warrant" præd. non tenuit ſed infregit, ſed J. H. 
eidem J. W. tenere omnino recuſavit & adhuc recuſat ad dam', 
&c. 6001. The Defendant pleads, Repræſentando quod eadem 
Penelope conventionem ſuam Warrant' præd. a tempore levationis 
finis præd. ex parte ſua cuſtodiend. hucuſq; bene & fideliter 
cuſtodivit, repræſentandoq; quod pred. Hugo Stowel præd. tem- 
pore intrationis ipſius Hugonis in tenementa præd. non habuit 
aliquod Legale Jus aut titulum ad eadem tenementa, &c. pro 
placito eadem Penel' dicit, quod præd. H. Stow. ipſum Johannem 
a poſſeſſione & occupatione tenementor. non ejecit, expulit & 
amovit, prout præd. Johannes ſuperius verſus cam narravit, & 
hoc parat. eſt verificare. Upon this Iſſue was taken, and a 
Cerdift fo2 the Plaintiff was faund, and zool. Damages. 
And upon a Yotion in Arreſt of Judgment, the Cauſe was 
ſpoken to thee oz four Times. | 

Jones pro defendent.. 1. It fs conſiderable, whether an % ane 66, 
Action will lie againſt a Feme upon a Covenant in a Fine 7;,, „ 
levied by her, when Covert-Baron. It would be inconvenient ; 1.9. — 
that Land ſhould be unalienable, and therefoze the Law = v. 37. 
enables a Feme Covert to levy a fine. Which Fine ſhall 3%, .... 
wok by Eſtoppel, and paſs againſt her a good Intereſt. But 2 . 61, 
to make her liable to a perſonal Aﬀton thereupon, to anſwer „ „ 
Damages, &c. it were hard, and it is Caſus prime impreſ- v, 128, 
ſionis. Foz the Plaintiff it was laid, There is little Mue- 119, 120, 
ſtion but an Aion of Covenant will well lie upon this War- %% |, 
ranty. The Law enables a Feme Covert to cozrobozate the Ray. 371. 
Eſtate ſhe paſſes, and to do all Things incident. Tf the levy A 
a Fine of her Inheritance, ſhe may be vouched, oz a War- , 5. 


2 Fern. 61. 


rantia Chartæ, &c. thereupon be had againſt her, and ſo is % 189. 


Roll verſus Osborn, Hob. 20. and if ſhe can thus bind her Land, / %. “, 


a fortiori ſhe may ſubjet her ſelf to a Covenant, as in the Caſe 8% 
at the Bar. It a Husband and Wife make a Leaſe fo2 Years, Mc. 459, 
and ſhe accept the Kent after his Death, ſhe ſhall be liable to!“ 478. 
a Covenant. | WF 

This Point was agreed by the Connſel on both Sides, that 
a Covenant in this Caſe would lie againſt her, and ſo this 
Court agreed. 

Twiſden added, that there was no Queſtion but a Covenant 
would lie upon a Fine, Fo2 (ſaith he) Sealing is * od 

y : | . 


— 
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See Cre. Jac. neceſſary to found an Aion of Covenant. Thus Covenant 
or 399 lies againſt the King's Leſſee by Patent, upon his Covenant 


: But. 21. in the Patent, though we know there is no Sealing by the ſaid 


3 Bult. 163. 4 
1 Leſſee 


C4 13% Secondly, it was urged on the Defendant's Behalf, That 
1 Rel. R. 352: the Bzeach of Covenant is not well aſſigned, fo2 it is not 
2 Rol. K. 93: ſhewed what Title Stowel Had. It is not only -participially 
expꝛeſſed, Habens Legale, &c. but what is ſaid, is altogether 
general and uncertain 2 Jus & Legalem titulum ad tenementa 
præd. So that the B2each aſſigned is in Effet no moze but 
that Stowel entred, and ſo the Covenant was b2oken. If a 
Man plead Inden. conſervat', he muſt ſhew how. Gyll 2:x/zs 
128 780. Gloſs, Welv. 227, 8. 2 Cro. 312. Debt fo2 Rent on a Parol 
_. Leaſe, the Defendant pleads, That the Plaintiff nil habuit 
in tenementis prædictis, unde dimiſſionem prædictam facere potuir. 
The Plaintiff replies. Quod habuit, &c. fn general, without 
ſhewing in ſpecial what Eſtate he had, that ſo ft might appear 
to the Court, that he had ſufficient in the Lands whereout 
to make the Leaſe ; and therefoze the Replication was ad- 
judged naught, Jt is true, it was adjudged, That after the 
- Qerdift, it was helped by the Starute of Jeofails. But that J 
conceive was, becauſe the-Tfſue, though not very fo2mal, yet 
was upon the main Point, viz. Whether the Leſſo2 had an 
Eſtate in the Tenements oz ro? Foz the true Reaſon why 
a Gerdi doth heip in ſuch a Caſe, is, becauſe it is ſuppoſed 
that the Matter left out, was given in Evidence, and that 
the Judges did direckt accozdingip; oz elle the QAerdif could 
not have been found. So in our Caſe, if the Iſſue had been, 
CUhether Stowel had Right, &c. it might have been ſuppoſed 
and intended by his ſpecial Title and Eſtate made out and 
p2oved by Trial. But here the Iſſue going off on a collateral 
Point, it cannot be intended, that any ſuch Matter was 
given in Evidence. | 
Jones and Pollexfen fo2 the Plaintif. This Objedfon is 
againſt all the Pꝛecedents, by which it appears, that al- 
ledging generally as we do, habens Legale Jus & Titulum, is 
good. It is lufficient fo2 a Man to alledge, that the Cove⸗ 
nantoz had no Power to demiſe, oz was not ſeiſed, &c. with⸗ 
out ſhewing any Cauſe why, oz that any other Perſon was 
0. Ent. 117. a. ſeiſed, &c. 9 Co. 61. 2 Cro. 304, 369, 370. It is to be in⸗ 


quired upon Evidence, Whether the Party had a good Title 
02 no, and ſo the Court agreed, 


Thirdly, 


* 


8 
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Thirdly, Saunders fo2 the Defendant tald, Though the 


Plaintiff was very wary, bzinging in the Right of Stowell 


- with a Participſe only, ſo that we could not take Iſſue upon 


it; we could only proteſt: Pet J agreed, that having taken 
- Ifſuempon one Point, we muſt admit, and do admit the reit 
of the Patter in the Declaration. But that is only as it is 


alledged, Mow Here therefoze we miſt admit, that Stowell 


had Right and Title, 8c. But we do not admit that he had 
a Title pꝛecedent to this Fine, oz had Right otherwiſe than 
from and under the JZlatntiff himſelf; fo2 that is not alledged. 
And it ſhall never be intended, no not after Uerdif, that Stowell 
hav good and Eigne Right and Title, befo2e the Leaſe grant⸗ 
ed by the Fine, but the contrary ſhall be intended. And fo2 


that J rely upon Kirby cerſur Hanſaker, 2 Cr. 315. By all the 4 103. 


Judges of C. B. and Scacc' in Cam. Scacc' in Point. Nay 
that is a ſtronger Caſe than ours is. Foz there the Iſſue 
which was found fo? the Plaintiff, was, that the Recovery 
by Eſſex, who anſwers to Stowell in our Caſe, was not by 
Covin, but by lawful Title. And pet, becauſe it was al- 
ledged, that de had a good and Eigne Title, it was held ta 
be ill, and not helped. and the Judgment was reverſed. The 
ſaying that Stowell ejeced him, &c. Contra formam & effec- 
tum Finis & Warrant. præd. 0? if it had been Contra formam & 
effectum Conventionis pred. is abfurd, and helps nothing. 
Foz Stowell could not do ſo, becauſe he is not Party to the 


- - Jones koz the Plaintiff, It can never be intended that 
Stowell entred, &c. by a Title under us, becauſe it is alledg'd 
to be Contra formam & effectum Finis & Warrant' pred. & 
Contra voluntatem ipſius J. W. & eum a poſſeſſione ſua cuſto- 
divit, &c. Pad it been by Leaſe under us, the Defendant 
ſhould have pleaded it. J doubt whether the Dekendant 
could have demurred. But certainly, now the Jury have 
found all this, it can never be intended as they would have 
it: As to the Caſe, that has been cited, between Kirby and 


Hanſaker; J ſay it is not alledged ſo clearly there, as here: 


It is not ſaid there, that the Leſſee was poſſeſſed, and that 
the Recoveroz entred into, and upon his Poſſeſſions; and 
ejectted him. 2. Theſe wozds Contra formam, &c. are not 
in that Caſe. z. Jn that Caſe the Court of King's Bench 
was of Opinion, That the Gerdick had made it good. 
4. The Roll of that Caſe is not to be found, here is a Man 
: Wks & 4 F | will 
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will make Oath that he hath ſearched four Pears befoze and 


after the Time when the. Caſe is ſuppoſed to have been, and 
cannot find it. SRP 1 


Rainsford and Moreton were at firſt of Opinion, That the 
Aerdict had helped it. Foz ſaith Rainsford, It Stowell had 
Title under the Plaintiff, it could not have been found, that 
there was a Beach of Covenant. But afterwards they ſad, 
that Kirby and Hanſaker's Cale came ſo cloſe to it, that it was 
not to be avoided, and they were unwilling to make new Pꝛe⸗ 


Twiſden. That Book is ſo expꝛeſs'd, that it is not an 


ozdinary Authozity, it is not to be waved. But J was of 


the ſame Opinion, befoze that Book was cited. Foz here it 
is poſſible Stowell might have a Leaſe from Wootton ſince 
the Fine. Now the Warranty doth not extend to Puiſne 
Titles. The Defendant ſhould have ſafd that Stowell han 
Priorem Titulum, &c. Mhen a good Title is not ſet fo2th in 
the Declaration to entitle the Plaintiff to his Aion, it ſhall 
never be helped. There was an Action upon the Stat. of Mo- 
nopolies, fo2 that the Defendant entred, J ſuppoſe, by Pꝛe⸗ 
text of ſome. Monopoly-Commiſſion, &c. & detinuit certain 
Goods, But it was not ſaid, they were his, the Plaintiff's, 
and though we had a Uerdi#, yet we could never have Judg- 
ment. Jn 3 Car. there was an Action bꝛought upon a Pꝛo⸗ 
miſe to give fo much with a Child, quantum daret to any 
other Child; and it was alledged, that dedit ſa much, and 
becauſe that it might be befoze the Time of the Pꝛomiſe, 
it was held naught after Uerdit. +» gs 
It may be the Roll of Kirby cer/#s Hanſaker is. not to be. 
found, no moze than the Roll of Middleton ver/#s Cleſman, 
repozted, Yelv. 65. But certainly Juſtice Croke and Velver- 
ton were Men of that Jntegrity, they would never have re⸗ 
pozted ſuch Caſes, unleſs there had been ſuch. There are 
many Lofles, Biſcarriages and Biſtakes of this Kind. Pꝛap, 
where will you find the Roll of the Decree fo2 Titles in Lon- 
don? Pet J have heard the Judges ſay, They verily believe it 
is upon a wong Roll. 7 0 
Nil Capiat per Bill. 


Rex 
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Rex verſus Neville. | (38) 


| ko erefting a Cottage fo Þabitation contra Stat. 


Foz elle it is no Dffence, Per Rainsford & Moreton, qui ſoli 3 405. 


aderant. Caf. temp. W. 


f 3- 406 


Jemy verſus Norrice. (39) 


A the Common Pleas, in an Aﬀfon upon a quantum me- 303. Cc. 
ruit, ko: Mares ſold. Firſt, One of them is unum par 

. Chirothecarum ; But it is not ſald of what ſozt. Twiſden. 

It is good enough however, ſo it has been held de Coriis, 2 S 374: 
without” faying Bovinis, &c. de Libris, without ſaying what Cu. 


Books they were. Secondly, Another is parcella fili: which, 3. 308, 511. 


it was ſaid, was uncertain; unleſs it had been made cer- 

tain by an Anglice. Foz though ft was agreed it had been 

good in an Indeb. Aſſumpſit, yet in this Caſe there muſt be 

a Certainty of the Debt. Such a general Mozd cannot be 

good, no moze than in a Trover. Twiſden. If an Indeb. 

aſſumpſit ſhould be bzought fo2 20 l. fo2 Mares ſold, and no 

Evidence ſhould be given of an Agreement fo2 the certain 
Paice,-I ſhould diret it to be found eſpectally. But parcella 

fili feems to be as uncertain, as Pairs of Þangings, Cur. 

It is doubtful. But however, affirmetur niſi, &c. 


Foxwith 


quaſhed, becauſe it was not ſaid, That any inhabited it. 3; zl. A 


Writ of Erro2 was bzought of a Judgment given in s. C « wv. 


—— 


- . _— 
” 4 | — — 2 
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08 22 Foxwich & al. Ver ſus Tremayneaut, Trin. 
14 21 Kot. 4 131 [ 2. | 
2 Lev, 299. + 
2 Saund. 212. 
2 K44633- LU OR the laintiffl. The two arries; 6 jo are Infants, 
pee may well ſue by Attozney, as they do. The Authozities 


1 £2 om are clear, 2 Cr. 441. 1 Ro. 288. Weld verſus Rumney in 


2 L9. Rahn. 1650. Style 318. We beg Leave to mention eſpecially what 
1449. you Mr. Juſtice Twiſden faid there; though indeed we do not 
* % C know, no2 can be very confivent that it is repozted right. 
1. G5. 25 Twiſden. J do pꝛoteſf not one Wozd of it true they went 
1 about. But 3 Cr. 541. and eſpetially 378. is expꝛeſs in our 
5 Fendt, In Rot. 288. Num. 2. Indeed there is a Quære made, 
ecauſe an Inkant might by this means be amerced. But 
that Reaſon is a Pitfake, fo2 an Infant wall not be amerced. 
Dyer 388. . laſt. 127. a. 1 Ro. 214, 
Moreton. I take the Law to be; that ere. an Infant 
_ _ ſues with others in auter droit, gs here, he Gall ſue by At- 
\ © toznep: fo2 all of them together repzeſent the Teſtatoz. - I 
ground my ſelf upon the Authozities, which have been cited, 
and Velv. 130. And it is fo2 the Inkant's Advantage to ſue 
by Atto2nep. + But if he be a Defendant be may appear by 
Guardian. Popham 112. 
I think the Parties may all joyn in this Suit, though per- 
1 Lev. 181. haps. in Hatton oer ſas. Maskall they could not: Foz in that 
Rip 759. Caſe it appeared that the Mike anlp, who was Plaintiff, was 
7 the Executrir. So he concluded, that Judgment ought to 
be given.f02-the Plaintiffs. | - 
Rainsford accordant. This Caſe. is fronger than where a | 
ſingle Perſon is made Erecuto2 oꝛ Adminiftratoz. Foz though 
| Ro. 388. Num. 2. makes a Quære of that, pet Num. 3. which 
48 our Caſe, he agrees clearly with the pate of Rutland's 
Caſe, in 3 Cr. 377, 8. That the Infant as well as the other 
Executo2s ſhall ſue by Attozney. The Reaſons objefed on 
the contrary are, That an Inkant cannot make an Atto2ney, 
and that he map be pꝛejudiced hereby. J anſwer, That the 
Executozs of full Age have Influence yon the Infants, and 
they are entruſted to ozder and manage the whole Buſineſs. 
. Lon. 74: And therekoze Adminiſtration ns minore ſhall not 


be en ſo in this Foe, he ſhall have Putter 


— 
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to ſue by Attozney, becauſe he is accompanied with thoſe which 
are of full Age. J conclude, J have not heard of any Autho- 
rity agatnſt my Opinion; and how we can go over all the Au⸗ /| 
thozities cited fo2 it, J do not know. | + 
Twiſden contra. This is an Action upon the Caſe, fo2 that 7 139. 
the Defendant was' indebted foz Damages clear, received to oY 
the Teſtator's Uſe, And indeed, J do not ſee otherwiſe how | | 
it would lie. Two Queſtions have been made: Firſt, Whe:- | 1 
ther all the Executozs map, oz muſt join? J confeſs J have 1 
heard nothing againſt this, viz. but that they may join. But 
cannot ſo eaſily as my Bꝛothers flubber over all the Autho- 2 %% 212. 
rities cited, ( Hatton cerſus Maskall, which, J confeſs, is ' _ 181. 
a full Authozity fo2 this, that they need not join. The Caſe . | 
was thus; The Teſtator recovers a Judgment, and dies, | Wl 
making his Mill thus. Alſo, I deviſe the Reſidue of my 10 
Eſtate to my two Daughters, and my Wife, whom I make my Ex- 
ecutrix. J confeſs J cannot tell why, but the Spiritual Court 
did judge them all; both the two Daughters, as well as the 
Wife, to be Executrixes; and therekoze, we the Judges muſt 
take them to be ſo. The Wife alone p2oves the Will with a 
reſervata poteſtate to the Daughters, when they ſhould come 
in. But this makes nothing at all in this Caſe; J think | | 
this is accowding to their uſual Foꝛm. The Wife alone ſues i 
a Scire Facias upon this Judgment, and therein ſets fo2th this N 
whole Matter, viz. That there were two other Executrixes 
which were under ſeventeen, &c. It was adjudged fo2 the 
Plaintiff, and affirmed in a Crit of Erroz in Cam. Scacc', 
that the Scire Facias was well bzonght by her alone. But firſt, 4% 79. _ 
I cannot ſee how a Writ of Erro2 ſhould lie in that Caſe in“ 72. ' 
Cam. Scacc'; fo2 it is not a Cauſe within 27 Eliz. 2. What 1 
Reaſon is there fo2 Judgment ? A Reaſon may be given, That 
befoze an Executoz comes to ſeventeen, he is no Executoz. ö 
But J ſap he is quoad elle, though not quoad Executionem. | : "| 
_ AUlife Adminiftratrix under ſeventeen ſhall join with her Þuſ- | my 
band in an Action; and why ſhall not the Jnfants as well in wy 
our Caſe? Yelv. 130. is erpzeſs, That the Inkant muſt join, 4 
and be named. It is clear, That no Adminiſtration durante * | 
minore ætate can be committed in this Caſe. Foz all the | 4 
Executo2s make but one Perſon, and therefoze why may not 4 
all join? 2. Admitting they may join, Whether the Infants 1 
| 


_—— 


— 


may ſue by Attozney ? J hold, That in no Cale an Infant ſhail 1 | 
ne oz be ſued either in his own, oz auter droit, by Attozney, bi if 
Vox. I. 2 48 There 0 U 


— — 
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There are but four Ways by which any Man can ſue, In pro- 
pria perſona, per Attornatum, per Guardianum, and per Pro- 
chein amy. An Infant cannot fue in propria Perſona : That 


was adjudged fn Dawkes ver/#:s Peyton. It was an excellent 


Caſe, and there were many notable Points in it. Firff, It 
was reſolved, That a Writ -of Erro2 might be b2zought in 
this Court, upon an Erro? in Fai in the Petty Bag. 2. That 
the Entry being general (venit ſuch a one) it ſhall be intended 
to be in propria Perſona. 3. That it was Erro2 fo2 the In⸗ 
fant, in that Caſe, to appear . otherwiſe than by a Guardian. 
4. That the Erro2 was not helped by the Statute of Jeofails. 
In a Caſe between Colt and Sherwood, Mich. 1649. an In⸗ 
fant Adminiſtrato2 ſued and appeared per Guardianum; and it 
appeared upon the Reco2d, that he was above ſeventeen Years 
of Age. J was of Counſel in it, and we infiffed it was Er- 
roz, but it was adjudged, That he appeared as he ought to 
appear; and that he ought not to appear by Attozney. And 


the Reaſons given were; Firſt, Becauſe an Inkant cannot 


2 Saund. 212. 


make an Attozney by reaſon of his Jnability. Secondly, 
Becauſe by this Means an Infant might be amerced pro falſo 
Clamore. - Foz when he appears by Attozney, non conſtat, un⸗ 
leſs it happen to be eſpecially (et kozth, That he is an In- 
fant, and fo he is amerced at all Adventures; and to relieve 
himſelf againſt this he has no Remedy, but by a Crit of Er- 
roz. Foz Erro?2 in Fat cannot be affigned ore tenus. And it 
were well wo2th the Coſt to bzing a Writ of Erroz to take off 
an Amercement. | | 

But it is laid, That the Inkants may appear by Attozney 
in this Caſe, becauſe they are coupled and joined fn Company 
with thoſe of full Age. J think that makes na Difference, 
fo2 that Reaſon would make ſuch Appearance good, in caſe 
that they were all Defendants, But it is agreed, That if an 
Infant be Defendant with others who are of full- Age, he 
cannot appear by Attozney. The Reaſon is the ſame in both 
Caſes. Jf an Infant and two Men of full- Age join in a 
Feoffment, and make a Letter of Attoznep, &c. this is not 
good, noꝛ can in any So2t take away the Jmbectlity which the 
Law makes in an Inkant. 2 


J' conclude, J think the Plaintiffs ought to join; but the 


- Infants ought to appear by Guardian. But fince my two 


Bzothers are of another Mind, as to the laſt Point, there 
mult be Judgment, that the Defendant reſpondeat age . 
| FR E, 


Caſe it was not ſet fo2th ſpecially in the Declaration, that 
there was another Erecuto2 under Age. So that they reſol- 
ved, That the Executo? of full Age could not bzing the Aﬀion, 
without naming the others. 2. However the Inkants ought 
to ſue by Guardian, and where Rolle, and other Books ſay 
That where ſome are of Age, and ſome under, they may ail 
ſue: by Attomey: It is to be underſtood of ſuch as are indeed 
under twenty⸗one, but above ſeventeen. Reſpondeas ouſter. 

- After this the Suit was compounded. | 


Term. 


_—_— 


—_— 
—— — 


%% Term. Paſch. 22 Car. II. Regis. 


8 N | - * 
ze. The great CASE in Cancellaria, be- 
Gon %, tween Charles Fry and Anne his 
45 :.» Wife, againſt George Porter. 

20, 27, 147, by * | 2 Y ern. 580, 721, , , . 

d Ee , e l e Fre 
212, 164. Conus 720,757. 3 Was. 68, 236, 239. end. 


| Reſolved, 


That there is no Relief in Equity againſt the Forfei- 

ture of Land limited over by Dewiſe in marrying 
without Conſent, ac. Many Particulars concern- 
ing Equity. 


See before Ahe Caſe was: Montjoy Earl of Newport was 
$0, 87. ſeized of an Þouſe called Newport-houſe, Oc. in the 
| WH County of Middleſex, and had three Sons, who were 
then living; and two Daughters, Iſabel married to 

the Earl of Banbury, with her "Father's Conſent, (who had 

- Iſſue A. the Plaintiff) and Anne married to Mr. Porter, with- 

out her Father's Conſent (who had Jfſue D.) both theſe Daugh- 

ters died. The Earl of Newport made his Mill in this Man: 

ner: I give and bequeath to my dear Wife, the Lady Anne 

Counteſs of Nezwporr, all that my Houſe, called Nezwport-houſe, 

and all other my Lands, c. in the County of Middleſex, for her 

Life. And after her Death, I give and bequeath the Premiſſes to 

my Grandchild Aune Knollis, viz. the Plaintiff, and to the Heirs 

of her Body. Provided always, and upon Condition, 'That ſhe 

marry with the Conſent of my ſaid Wife, and the Earl of Var- 

wick, and the Earl of Mancheſter, or of the major Part of them. 

And in caſe ſhe marry without ſuch Conſent, or happen to 

die without Iſſue, Then I give and bequeath it to George Por- 

ter, viz. the Defendant. The Earl died. Anne the Plain- 

tiff married Charles the Plaintiff, ſhe .being then about four- 

Fourteen teen oz fifteen Pears old, without the Conſent of either of the 
Years Od. Truſtees. And thereupon now a Bill was pzeferred to be re- 
lieved againſt this Condition and Fozfeiture, becauſe ſhe had 


no 


_— 
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no Notice of this Condition and Limitation made to her, 8c. 
To this the Dekendant had demurred, but that was over- 
ruled. Afterwards there were ſeveral Depoſitions, &c. made 
and teſtified on each Side, the Effet of which was this. On 
the Plaintiff's Part it was pꝛoved by ſeveral, That it was al- 
ways the Earl's Intention, that the Plaintiff ſhould have this 
Eſtate, and that they never heard of this Jaurpoſe, to put any 
Condition upon her; and believed that he did not intend to 
give away the Inheritance from her. But that this Clauſe. 
in the Mill was only in terrorem, and cautfonary, to make her 
the mo2e obſequious to her Gzandmother. The two Earls 
fwo2e, That they had no Notice of this Clauſe in the Mill; 
but if they had, they think it poſlible ſuch Reaſons might have 
been offered, as might have induced them to give their Con- 
fents to the Harrfage; and that now they do conſent-to, and 
app2ove of the lame. Some Pꝛoof was made, That the 
Counteſs of Newport had ſome Deſign that the , Platntiff 
ſhould not have this Eftate, but that the Ocfendant ſhoutd 
have it. But at laſt even che, (viz. the Counteſs) was reeon- 
ciled, and did detlare, That ſhe fozgave the Plaintiff's. Mar- 
riage, and that ſhe ſhewed great Affection to a Child which 
the Plaintiff had; and directed, That when ſhe was dead, the 
Plaintiff, and her Thfld, ſhould be let into the Poſſeſſion of 
the Pxemiſſes, and ould enjoy them, &c. It was p2over 
alſo, That when there had been a Treaty concerning the 
Marriage between my Loꝛd Morpeth and the Plaintiff, and 
the Plaintiff wouid not marry him, her Szandmother faid, She 
ſhould marry whom ſhe would, ſhe would take no further Care 
about her: (The Counteſs was dead at the Time of this Suit.) 
It was proved, That Pꝛ. Fry was of a good Family, and 
that the Defendant. had 5000 l. appointed and p20vided fo? 
him by his G2andfather, by the ſame Mill. 
On the Dekendant's Part, it was [worn by the ſaid late Marriage 
Counteſs of Newport, viz: In an Anſwer made fozmerly to a Pe. 
Bill brought againft her by the now Defendant koz pꝛelerving 
of Teſtimonp, (which was o2dered to be read) That the Mar⸗ 
riage was pzivate, and without her Conſent and Appꝛobation, 
and that ſhe did not conceive it to be a fit and-pzopoztionable 
Marriage, he being a pounger Bzother, and having no Cſtate. No egae. 
The like was \wozn by the Earl of Portland, the ſaid Coun⸗ 
teſs's then Þusband, and that it appeared ſhe leaped over A Leap'd over 
all (by Beans of a Wheel-barrow ſet up againſt it) to go * Wal. 
Vu b 4 H tn \ 
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to be married; and that as ſoon as the Trufees did know of 

the Parriage, they did diſavow and diflike it, and ſo declared 
themſelves ſeveral Times, and ſaid, That had mo had any 

Hint of it, they would have prevented it. 

Others [wo2e that the Earl of Portland veclared,. upon the 

Day of her going away, That he never conſented thereto; and 
that the Counteſs deſired then, That he would not do any 
Thing like it; and that the Earl ok Warwick ſald, He would 

have loſt one of his Arms rather than have conſented to the ſaid 

Marriage. 

On hearing of this Cauſe befoze the Batter of the Rolls, 
viz. Sir Harbottle Grimſtone, Baronet, the Plaintiff obtained 
a decretal Ozder, (viz.) That Anne the Plaintiff, and her 
Peirs ſhould hold the Pꝛemiſſes qufetly againſt. the Deken⸗ 
dant and his Þeirs, and that there ſhould: be an Jnjunftion 
— againſt the unn and all claining under 

m. 

And now there was an Appeal thereupon, and rehearing be⸗ 
koze Str Orlando Bridgman, Ant. then Lojd Keeper, allſted 
by the two Lozd Chief Juſtices, and the Chiek Baron, before 
whom it was argued thus: 

Serjeant Maynard. The Plaintiff ought not to have Relief 
in this Caſe, The Plaintiff's Mother had a ſufficient Pꝛovi⸗ 
ſion by the Earl of Newport's Care. And therekoze there is 
leſs Reaſon that this Eſtate ſhould be added to the Daugh- 
ter. The noble Lozds, the Truſtees, when the Thing was 
freſh, did diſappzove the Marriage; however they may con: 
ſent thereunto now. The Devile was ro the Plaintiff, but 
in Tall, and afterwards to the Defendant. Te dilparage 
not ML. Fry in Blood, no2 Family; but People do not mar⸗ 
ry fo2 that only, but fo2 Recompence, and like Fortune. 
There was a publick Fame oz Repo2t- (it is to be pꝛeſumed) 
ok this Will in the Houſe; and were there not, pet it was 

againſt her Duty, and againſt Nature, that ſhe ſhould de⸗ 
cline asking her G2zandmother's Conſent; and Pz. Fry, in 
Honour and Conſcience, ought to have asked it; And there- 
foze this Pꝛackice ought not to receive the leaſt Encourage- 
ment in Equity. It is true, when there was a Demurrer, it 
was over-ruled, . becauſe the Bill pꝛaped to be relieved againſt 
a Fozkeiture, for which there might be good Cauſe in Equity. 
But now. it does not appear there is any in the Cale. cite 

ſtate 
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Eſtate is now in the Defendant, and that not by any A# or 
his own, but by the Deviſo2 and the Plaintiff; this is a Li. 
mitation, not a Condition. Foz my Loꝛd Newport had Sons; 
it is [omewhat of the ſame Effet with a Condition, though 
it is not fo. Me have a Title by the Will of the dead, and 
the At of the other Party, without Fraud, oz other Ad of 
us, and therefoze it ought not to be defeated. | 


- 


a Queſtlon, Uhether there ſhall be Relief againſt ſuch a Li⸗ 
mitation in a Deviſe ? But be that how it will, Chattels are 
ſmall Things, but a Freehold ſettled ought not to be deveſted 
thus. No Man can make a Limitation in his Mill better 
and ſtronger to diſappoint his Devife, conditionally, than 
this is made. It my Lozd Newport had been alive, would 
he have liked ſuch a Pꝛaſtice upon his Gzandaughters as 
Want of Notice? In Organ's Cafe, and Sir Julius Czſar's 
Caſe, there was a Gzant to an Inkant, on Condition to pay 
10S. and no Notice given thereof befoze it was payable; pet 
becauſe no Body was bound to give Notice, it was adjudged 
nr RE. un 

Sir Heneage Finch, Solicito2 General. The Witneſſes 
who ſwear that the Earl ſato, He would give the Eſtate to her, 
prove nothing to the Purpoſe. Foz he did ſo, but upon a 
Condition, That they div not hear. The After-conſent of the 
Earl, oz the Counteſs, ought not to make it good; which 
Conſent at laft perhaps was extozted by Jinpoztunity 02 Com- 
paſſion; fo? at firſt they diſappzoved the Marriage. Marrying 
without Conſent, and dying without Iſſue, are coupled in the 
fame Line, and the Eftate ſhall as effetually paſs over to the 
Defendant upon the one Limitation as the other. 
_ Fox fuch Conſent is Matter ex poſt facto, and ſulpicioufip 
to be ſcanned : Fo? we ought in this Caſe by Law to pꝛoceed 
ſtrickly, and not derogate from my Lozd Newport's Intent, 
which platnly appears by the Letter of his Mill, That his 
Gzandchlld chould ask Conſent of ſuch, he had thereby ap- 
pointed to conſent befoze her Marriage were ſolemnized, the 
atual Solemnization of which was an At ſo permanent, that 
it would admit of no Alteration oz Diſſolution: An At of ſuch 
Fozte and Efficacy, tending clearly and immediately to the 


J take a Difference between a Devile of Land and Money. 
Foz Land is not oziginally deviſeable, though Money is. By Note this 
the Civil Law, and amongft Civil Lawyers, it has been made Ditinetion. 


Rutin of their Kight and Title to the Eſtate in Nueſtion, and 


rend2zing 


— 


Fj 
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rendzing it wholly uncapable of Reviver by any other Means 
than what the Common and Civil Laws of this Realm da 
permit. The Poſt-conſent therefo2e will not avail the Plain⸗ 
tiffs in this Court. Otherwile the Defendant. clatming by 
this Limitation, ſhould. have indeed Advantage, but ſuch as is 
inconſiderable, being liable to Alteration by the-Pleaſure of 
this Court. And fo2 a ſtrick Dbſervation of the Teftato?'s 
Wows, the fame ought to be in Equity as well as at Law. 
hat great Reſpeit the old Peathens paid to the Mills of 
deceaſed. Perſons map appear in theſe following AGerſes: 


| | | Fi nenen 33.3083 3; an 
Sed legum ſervanda ſides, ſuprema voluntass 
Quod mandat, fierique jubet, parere neceſſe eſt. 


The Cotinteſs ſaying, likely in Paſſion, That ſhe might marry 
whom ſhe would, G., did not amount to a dozmant Tarrant 

to her to marry without Content. J am upon Conjefture 
ſtill, That the Plaintiff will infiſt upon theſe Particulars, fo2 


lit looks as if they would, becauſe they read them, -Ooubtleſs 


the pꝛimarp Intention of the Clauſe. was in terrorem. But 
the ſecondary; was, That if ſhe offended, ſhe ſhould undergo 
the Penalty. Dis Intention is to be gathered out of the 
Woz2ds only, and whatever they ſay the Earl intended, does 


not pꝛels the Queſtlon. Dur Freehold is ſettled in us by Uir- 


tue of an Act of Parliament. J lap it down fo2 a Founda- 
tion, That a Father may ſettle his Eſtate, ſo as that the 
Iſſue ſhall be dep2ived of it fo2 Diſobedience, and not be re⸗ 


lievable in Equity. And now it is not poſſible, that any Coun⸗ 


Vide 1 Cro. 
476. 
Poſt 694, 699. 


ADeviſeover. 


ſel could adviſe a Man to do it ſtronger than it is done in this 
Caſe :. And ſhall a Child bzeak theſe Bonds, and look Dilo⸗ 
bedience in the Face here? If it had been onty pꝛovided, that 
the ſhould marry with the Conſent, &c. and no further, it might 
have been ſomewhat; but ſince he goes on, and makes a Lt- 
mitation over, &c. he becomes his own Chancelloz ; and 
upon this Difference are oll the Pzecedents, and even thoſe 
of deviſing Poztions, (viz.) deviling them over oz not, as J 


have underſtood. Jnfancy can be no Ercuſe in Caſe of the 


Preach, of a Condition of an Eſtate, in which the Jafant is a 
Purchaſoz. So that nothing reſts now in this Caſe but the 


Point of Notice. And why ſhould not the Inkant be bound 


to take Notice in this Caſe, as he is to take Notice in Caſe 
of a Remainder, wherein he is a Purchaſo2 2 But if "Pace 


_—y 
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be neceſſary, it is not to be tried here now. Jf we han 
bzought an Ejetment, and (ſuppoſing Notice had been ne⸗ 
cefſary) we had failed in the P2ogf thereof, ſhould we have 
been barred, fo2 ever as by this perpetual Jnjunfion we 
ſhould be? And ſhall it be done now without Pꝛook? If we 
are not bound to p2ove Notice, at Law, much leſs are 
we bound to pꝛove it here. This Caſe is Epidemical, and 
concerns all the Parents of England that have o2 ſhall have 
Childzen, that the Obligations which they lay upon their 
Childzen may not be cancelled wholly, and this Court (under 
colour of Equity) pꝛoteſt them in it, and be a City of Re- 
fuge fo2 Relief. of fuch, the Foulneſs of whoſe Actions deny 
them a Santuary. _ bv heh Fg Ss | 
Pecke,. If Inkancp would ercuſe, ſuch a Clauſe would 0 
ſignify nothing. Foz moſt Perſons, eſpectally of that Sex, _ 
marry-befo2e full Age. Che Lozds give no Reaſon why they 
changed their Opinions. 3 
_ »» Serjeant Fountain. Yelverton's Cafe in 36 Eliz. is a Piꝛe⸗ 
cedent in the Point fo2 us, and Shipdam's Caſe is much like 
it. This being of a Deviſe of Land, and that of Money; 
which if it were paid, the Land was to go over, The grand 
Dbjetton is, That here is an Eſtate veſted by a Settlement, 
which is not to ve avoided o2 defeated. But J doubt whe- 
ther a Yan can laß ſuch a Reſtraint, that there ſhall not be 
Relief in any Caſe. of Emergency and Contingency. It is Part 512. 3. 
a Part of the fundamental, Juſtice of the Nation, that Men!“ in %. 37- 
ſhould not make Limitations wholly unalterable; as by rhe 
Common Law Men cannot. make a Fee unalienable. Pou 
give Relief every Day where there are erp2eſs Clauſes, that 
there ſhall be no Relief in Law oz Equity, where a Thing is 
appointed to be, &c. without Reliek in Law oz Equity, you 
relieve. againſt them, and look upon them to be void. In our 
Caſe, ſuppoſe ſhe had married a great Loꝛd, o2 ſuppoſe a Per⸗ 
ſon had-bzought Motice of the Truſtees Conſent, Would vou 
not have given Relief? But ſecondly, J deny the Aſſumption. 
This Caſe is not ſo. J agree it had been well dane if they had 
asked my Lady Newport's Conſent. But is there a Moꝛzd in the 
Will, that if the Plaintiff did not, he ſhould have no Relief in 
Equity? The Eſtate was deviſed to my Lady Newport during 
her Like (ſo that the Plaintiff could not be in Poſſeſſion) and ſhe 
might have lived till the Plaintiff was 21 Pears old. Could not 
my Lady Newport have ſaid, Have a Care how you marry, 
Von I. | 4 I a for 


* 
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for you forfeir the Eftate; if you marry without the Conſent 
of 00 of us three e All Ingredients: and Circumſtances muſt 
be taken in a Patter of Equity, Js it an Argument to ſay, 
Ye has no Ettate, therefoze- take away bis les Eſtate, | 
en there will be nothing to maintain her? 
1 15 is agreed, That ik the Appꝛobation had been procedent, 
it had been well. Now Ge had no Notice bef6ze the Mar⸗ 
riage, that ft was neceſſary, and when the hay that Nottce, 
the got the App2zobation, and that though ſubſequent, is good 
enough, becaufe it was asked (and gotten) as (bon as ſhe 
ad Notice, that ſhe ought to have it. The Wt is hereby 
ſntiently obſerved, fo2 the Intent ot the (Ulli was, That 
e ſhould have ſuch a Pusband as thoſe Perſons (ould ap- 
zove, and this Marriage is ſo appꝛoved. J rely upon this 
Matter, but eſperially upon the Mozd of Notice. 
Serjeant Ellis. There was a Caſe of a Proviſo not to marry, 
but with the Conſent of certain Perſons firſt Had in waiting. 
Conſent was had, but not in wiiting, and pet you ruled it 
good. Pad this been a Condition in Law (as tis in Fast) 
the Law would have helped her. It the Eſtate had been in 
her, there might have been ſome Reaſon that che ould have 
taken Notice how it came to her; and of the-Limitation, 
&c. Pad the Earl been alive and conſented to the Marriage. 
after it was ſolemntzed, he would have continued his Aﬀetton, 
and the Plaintiffs have had the Eſtate ſtill. Thy now, the 
Conſent of the Lozds and Counteſs, fs as much as his Con- 
ent: He had transferred his Conte to them. This is a 
Ratihabitio, you t cannot have a Cale of moze Circumſtances 
of Equity: 1. An Infant. 2. No Notice. 3. Conſent after. 
4. Their Declaration that they thought my Lord meant it 
in terrorem, ©c. What if two of the Truſtees had died, 
ſhould ſhe never have married ? Surely! vou would have re⸗ 
lie ved her. 12 
1 Serfcant Baldwin. Pere is as kull a Content to the Mar. 
rlage, as could well be in this Caſe. Foz ſince the Plaintiff 
had no Notice of the Neceſlity of the Earl's Conſent befo2e 
the Marriage, it Had been the ſtrangeſt and unexpetedeſt 
Thing in the Mond, that the ſhould habe gone about to have 
asked it. The Þeir ſhould not have taken Notice ok luch a 
Fozkeiture; and why chould a Man that is named by way of 
"Remainder 2 In Cale of a perfonal Legacy, this were a vold 


Pꝛoviſo by the Civil Law, Foz J have infozmed my ſelf of — 


i 
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Jt is a Maxim with them, Matrimonium eſſe Liberum. This 
amounts to as much as the Condition, that the Perſon ſhould 
not marry at all. Foz when it is in the Truſtees Power they 
may mopote the unagreebleck Perſon in the Wold; it is a 
moſt unreaſonable Power, and not to be favoured, Sir Tho- 
mas Grimes ſettled his Land ſo, that his Son ſhould pay Por . cs... 
tions; and ik ye did not, he demiſed the Lands over; and ft Cc. 89 
I J limit, That mp Daughter ſhall marry with the Con- 
ſent of two, &c. if each of them have a Deſign fo2 a different 
Friend, it yon will not relieve, ſhe can never marry, 

Is it not moze p2obable, That if the Earl had lived he 
would rather have given her a Maintenance, than have con: 
cluved'her under perpetual Miskoztune and Diſheriſon ? 


Kelynge, Chief Juſtice. J do not ſee how an Averment oz 

Pꝛoot can be received to make out a Man's Intention againſt 

the Wiozds of the Mill. Jn Vernon's Caſe, though it were 40. 4. 4. 
a Caſe ot as much Equity as could be, it was denied to be 5,5, 
received; and ſo in my Lozd Cheney's Caſe. Here was a © **® 


Caſe of Sir Thomas Hatton ſomewhat like this Caſe, wherein 
no Relief could be had. | . 


- Vaughan, Chief Juſtice, J wonder to hear ok citing of 
P?ecedents in Matter of Equity. Foz if there be Equity in | 
a Caſe, tyat Equity is an univerſal Truth, and there can be ze. 216. 
no Peecedent in it. So that in any P2ecedent that can be 
p20duced, it it be the ſame with this Caſe, the Reaſon and 
Equity is the ſame in it ſelf. And if the Pꝛetedent be not 

the ſame Caſe with this, it is not to be cited, being not to 

that Purpole, | 


- Bridgman, Lo2d Keeper. Certainly Pꝛecedents are very 
neteſſarp and uſeful to us, fo2 in them we may find the Rea- 
ſons of the Equity to guide us; and beſides, the Authozity 
of thoſe who made them is much to be regarded. We ſhall 
fuppoſe: they did it upon great Conſideration, and weighing 
ot the Matter, and it would be very ſtrange, and very ill, if 

we ſhould diſtürb and ſet aſide what has been the-Courſe fo2 a 
long Series of Time and Ages. 3 


- Thereupon it was oꝛdered, That they ſhould be attended with 
Pꝛetedents, and then they ſaid they would give their * 
| i zee a 


\ 
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Thee Weeks. — they came into Chancery again, and | 
delivered their Opinene enn, in this Manner, viz 


Hale, Oblet Baton. The gefivrat: Nueſiſon 18, cubether 
this Decree ſhall pals? Jechall divide what J have to ſay into 
theſe thꝛee Mueſtions oꝛ Particulars: | Firſt, J chali conſider, 
Clhether this be a good Condition oz Limitation, or conditio: 
nal Limitation? Foz fo J had rather call it; it being a Con- 
dition to determine the Eſtate of the Plaintiff, and a Limita⸗ 
tion to let in the Defendant; J think ft is good both in Law 
and Equity; and my KReaſons are, firſt, Becauſe it is a col - 
lateral Condition to the Land, and not againſt the Nature of 
the Eftate, and ſhe is not thereby bound from Marriage. 

Secoudly, It obliged her to no moze than her Duty; ſhe 
had no Mother, and in caſe of Marriage ſhe ought to make 
Application to her Szandmother, who was in loco Parentis ; 
and ſince the Eſtate moved from the Szandkather, ſhe was 
Miſtreſs of the Oiſpoſitfon and Manner of it. It is true, 
by the Civil Ecclefiaſtfcal Law, regularly ſuch a Condition 
were void. And thercfo2e, if the Queſtion were of a Legacy, 
there might be a great deal of Reaſon to queſifoft the Galtdity 
ok it, becauſe in thoſe Courts wherein Legacies are pꝛoperly 
-handled. it would have been void. But this is a Caſe of 
Land (Deviſe.) Indeed it fs agreed, That this is a good 
Condition, and not to be avoided in it ſelf. U 

Thirdly, This being a good Condition and Limitation 
over; the Qucſtion is, Whether there be Relief againſt it in 
Equity, admitting it were a wilful Beach? J think there 
ought not to be any. J differ from the Reaſons p2efſed at 
the Bar; as Firſt, That it was a Devſle by Mill, dy Girtue 
of the Statute, &c. but that doth not ſtick with me. Foz if 
there may not be a Relicf againſt a Bꝛeach of a Condition in 
a Mill, there would be a great Shatter and Confuſion in Mens 
Eftates, and ſome of thoſe ſettled-by great Advice, and there 
have been P?ecedents of Relief in ſich Tales: 2 Car. Fitz 
u Seymour, and 10 Car. Salmon verſus Barnard. Secondly, 
It has been urged, there could be no Relief, becauſe there is 
a Limitation over. But that J ſhall not go upon neither. 
There have been many Reliefs in ſuch Caſes : J will decline 
the Latitude of the Objefton, fo2 that would go a great deal 
further than we are aware. But pet J think there ought to 
be no mew? in a Caſe: It is not like "wy Cn of * 

0 
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of Boney, becauſe there the Party may te anſwered his Debt 
with Damages at another Day, and ſo may be fully ſatisfied 
of all that is intended him. But here my firſt Reaſon is, 
That it is a Condition to contain the Party in that due Obe 


dience, which Law and Mature require. | 1 200 
(2.) It is a voluntary Settlement to the G2zandaughter in 
Tail, and the Remainder over is ſo too; and both theſe Par⸗ 
ties are in æquali gradu to the Deviſoz; and therefo2e they 
being both in a Parity, it would be hard to take the Eſtate 
from him, to whom, and in whoſe Scale the Law hath thzown 
the Advantage. | TR IE? * 
(3-) It appears by the Body of the Mill, That the Earl 
did as really intend it ſhould go over, if ſhe married without 
Conſent,- as if ſhe died without Iſſue; koz they are both in 
the ſame Clauſe. There may be as much Reaſon to turn it 
into a Fee⸗ſimple, in Cale ſhe had died without Iſſue, as in 
this Cale; fo2 ſo J doubt the penning of this decretal Ozder 
does. | * ' 1h L | 
And (4,) J reff upon this, Jt is a Caſe without a P2ece- 
dent. J remember after that Lanyett's Caſe had been ad- 
judged, that 6 Car, there was a Caſe, J ſuppoſe Saunders 
verſus Coraiſh, of a Limitation in Tail, and a Deviſe over; 


and it was adjudged- void: And the Judges ſaid, So far it is 3 Ce. 230. 
gone, and we will go no further, becauſe we do not know where It was of a 


it will reſt. J know there is no intrinſical Difference in Caſes 


Years, and 


by Piꝛecedents; but there is a great Difference in a Caſe, ſo was ad- 
wherein a Man is to make, and where a Pan ſees (and is to sed void. 


kollow) a Pꝛecedent: In the one Caſe a Man is moze ſtrickly 
bound up, but in the other he may take a greater Liberty and 
Latitude. Foz ik a Man be in Doubt, in æquilibrio, concern- 
ing a Caſe, Mhether it be equitable o2 no? In Pꝛudence he 
will determine accozding as the Pꝛecedents have been, eſpe- 
cially if they have been made by Men ok good Authozity fo2 
Learning, dc. and have been continued and purſued. pere 
muſt be ſome Boundarp, oz we ſhall go we know not whither. 
It were hard a Court of Equity ſhould do that that is not fit 
to be done in any Court below a Parliament. The Pꝛece⸗ 
dents do not come home to the Cale. Moſt of them are in 
Caſe-of Money Legacies; and in ſome of thoſe Caſes we may 
give Allowance, in reſpet of the Law of another forum, to 
which they belong. But this is in Caſe of Land only: Vide 
Swynborne 4. Co. 12. Indeed he is no authozity; but there 
is u very good Eremplification of this Matter. i 
6 Voi. I. 4 K « (5. F 
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2 Cro. 145, 


_ offered as they ſhould hade done it; 


= .) I hall der the Allays and — which are 
obſerve, anvoffered to qualify this Caſe, and induce Relief. 
, (a.) It is (af, That this Clauſe was onlp i in terrorem, and 


tome Witneſſes have been examined to prove it: But J am 


not ſatisfied how collateral Averments can be admitted in this 
Caſe; ka then, pow can there be any Certainty? A Will will 
be any Thing, every Thing, Nothing. The Statute ap- 
pointed the Mill ould de in Urtting to make a Certainty, 
and ſhall we admit collateral Averments and Proofs, and 
matze it utterly uncertatn?- 4 
(3.) It is ſaid in this Caſe, The Effet of the Pꝛoviſo bas 


been obtalnen, kot the Erullees have now declared their 


Conſent, © ” 

J multt ſay it is not full, fo2 they bo vol ſay they would have 
conſented; but that poſſibly ſuch Reafons might have been 
and poſſibly, J ſay not. 
ined the chewing an inek⸗ 


They, like good Men, have only deci 


fetual Contradi#ing of a Thing which is done, and cannot 


nom be recalled, undone; 02 altered. Beſides, if there had 
been but abcltcumftantial Qariation, the Conſent after wards 
might have been ſomewhat; but here it is in the very Sub: 
ſtance. In the Cale .befoze cited at the Bar by 2. Serjeant 


Fllis, where the Conſent was to be Had in aniriting, and ft 


was had only by JParol, there was great Equity that it ſhould 
be relieved, becaule it was only a p2ovivent Circumſtance, 


and Wisdom of the Deviloz, "viz. fo2 the moze firm obliging 


2 Fern. 561. 


Neglet of Care toꝛ the futute over the 


the Party to ask Conlent, which the Deviſoꝛ cotiſidered might 
be pꝛetended to be had by-flight Wows, in owinaty and not 
lolemn Communication, oꝛ elſe in Paſſion and peat, (as in 
this Caſe, when the Plaintifk would not conſent to the ap- 
proved Marriage with the'Lozd Morpeth, the Counteſs ſaid, 
She might marry where the would --TWlhith Mods impoꝛted a 
Platntiff, becauſe ſhe 
would not be ruled by the Countels in accepting the Tender 
of: ſo commendable a Matriage;) as alto fo? the Benefit of 
the ' Deviſee. (in the Caſe afozeſaſy.)/» That in caſe the De- 
viſee did marry ny the Conſent of the Truſtee, he might 
not atter (chꝛaugh Pꝛejudice, &c.) avold it by Dental of ſuch 
Conſent,” and lo dekrat o: perplet the Devilee top” want of. 
P2oof of ſuch his Conſ enn. 

(3.) It is laid the Party is an Inkunt. way; an Inkant is 
bound dy a Condition in Fack, by Law: It is true, we are 
nom in un i Gault, ſince this refers to an Act 


. - which 


— 
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which ſhe, though an Infant, is capable of doing, viz. . 
to marry ; it were unreaſonable that che ſhould be able iy 
to do the Act, and not be obliged by Equity to obſerve 
the Conditions and Terms which concern .and relate to 
that Ak. So that it is all one, as if ſhe had been of full 
Age. The Statute of Merton, cap. 5. pꝛovides, That Uſury 4 
ſhall not run againſt Infants, and pet the ſame Statute 1 
cap. 6. appoints, That if an Infant marry without the | 
Licence of his I.ord, (5c. he ſhall forfeit double the Value | 
of his Marriage; and it is reaſonable, becauſe Marriage 

4 an AX which he may do by Law while he is under 

(A.) As to the Point of Notice: (1.) Whether Notice be Notice. 

requiſite o no, in Point of Law, J will not determine. , . 5 

But J muſt needs ſap, that it muſt be referred to Law. zol, &c. * Wt 
But, (2.) If it be not requiſite in Law, how far a Court of 2 311 9 
Equity might relieve ko: want of it, J will not now take 
upon me to determine. J will not trench upon Matters 
Gratis, of which J know not what will be the Conſequence. 
But J conceive in this Caſe, the Fai is not yet ſettled, whe- 
ther there were (Notice) 02 not; and it were a hard Matter, 
That becauſe no Notice is here proved, it ſhould be taken 
fo2 granted there was none. Foz here are ſeveral Circum- 
ſtances that ſeem to ſhew there might be Notice: And a 
publick Uoice in the Houſe, oz an accidental Jntimation, 
&c. may poſſibly be ſufficient Notice. J ſhall therefo2ze leave 
it as a-fit Thing to be tried, and till that, the Caſe in 
my Underſtanding is not ripe. And therefoze J will add 
no moze. J think this Decree ought to be altered, if 
mn + ring But as this Caſe is, there ought to be no 
BERL. £59335 053 12 ©: 979 . 


Vaughan, Chief Juſfice. J. ſhall conclude as my Loꝛd 
Chief Baron div, That as this Caſe is, there ought to- 
be no Relief. J will ſingle out this Caſe from ſeveral 
Things not material to it, as my Low Chief Baron did, 
&c. J think, if Land be deviſed an Condition to pay 
Legacies, and that the Deviſee has paid almoſt all, and 
kalls in one, oz ſo, there may be good Cauſe of Reltef, be- 
catiſe he has paid much, and is ſomewhat: in the Nature 
of a Purchaſoz, This is not like a Legacy, this is upon 
the Statute, where it is ſaid a Pan may Devile = 

| | IS 


—_—— 
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his Will and Pleaſure, i. e. abſolutely, upon Condition, upon 
Limitation, oz any Map that the Law warrants. Suppoſe 
there had been a ſpecial Ac of Parliament diſpoſing as the 
Earl has done, in this Caſe could there be any Colour in 
Equity, to alter oz vary this Law? And here tis equally as 
concluding as that, ſince the Statute gives a Man Power to 
diſpoſe as erp2eſly, and otherwile Equity would alter and dil⸗ 
poſe of all P2operty and all Things that came in Mueſtion. 
But let Notice 02 Conſent, &c. be requiſite, 02 not, tis tri⸗ 
able at Law. But J ſtand upon this, that there ought to be 
no Relief in Equity. Jt was fnſiſted, that her G2gndmother 
gave a kind of Conſent : But J take that fo2 nothing; Foz 
though the Gzandmother would not have offered oz p2opoſed a 
Harriage, yet ſhe ought not to marry without her Conſent, 
Noz is the Lozds Poſt-Conſent any Thing, fo2 Conſent can⸗ 
not be had fo2 Things which cannot be otherwiſe, as a Han 
cannot be ſaid to conſent to his Stature, oz the Colour of his 
Pair, &c. A Pan may know of what Opinion he is, o2 was; 
but tis impoſſible foꝛ a Man to know of what Opinion he woud 
have been in the Circumſtances of an Adlon, which he never 
tried. J conclude, the Plaintiffs ought not to have Relief in 
Equity. But if any Matter in Law will help them, they are 
not excluded krom it. W717 uk aut 53568 £33163 55 
_  Kelynge, Chief Juſtice. J think there ought to be no Relief 
in this Caſe; J have conſidered it as well as J can, and J think 
nothing is moe fit to be obſerved than chief Cuſtomary Rules 
fo2 Chlldzen, they are very good Reſtraints fo2 Childzen, and 
ought to be made good here, to encourage Obedience and dil⸗ 
courage thoſe who would make a Pꝛey of them; and ik there, 
were not Pope fo; Men, to haſten their Foztunes by this 
Means, there would be few Adventures of this Mature: Jhave 
looked upon the Pꝛecedents, &c. and J find they come not to 
this Caſe; except only one and that is but ſeven Pears old, 
and the other are ko Money, fo2 which there is Reaſon, becauſe 
the Party may be ſubſtantially relieved and ſatisfied other- 
ways. It there had been no Limitation over, there may be 
ſome Reaſon why it map be intended, that it is only in terrorem. 
J do not think all Caſes upon Wills are irremediable here 
(becauſe of the Statute.) It the Beach of the Condition 
be in a Circumſtance only, as in the Caſe where the Conſent = 
was given, but not-in waiting, as it ought, it may be relieved; 
fo2 that was a Caution to the Conſento2, that he ſhould — 
. | DI 
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give Conſent befoze Strangers, and truſt to the ſwearing of a 
Parol-conſent. J never yet ſaw any Deviſe obliging to have 
any ſuch Conſent after the Party's Age of 2: Peazs, ſo that 
there is no great Hardſhip in it. And if there ſhould be any ill 
Delign in thoſe who have the Truſt and Power to conſent in 
with holding their Conſent, it might be relieved here. J think 
none would make a Decree, that if ſhe died without Iſſue, the 
Dekendant ſhould have it, and this is the ſame: But Equity 
can never go againſt the ſubſtantial Part of a Conveyance oz 
Mill, but that muſt be governed by the Party's Agreement 
02 Appointment. Equity ought to ariſe upon ſome collateral 
02 accidental Emergent. 'Tis not in Terrorem indeed without 
a Penalty, There can be no collateral Averment. Being an 
Inkant is nothing: Foz this is only a Pꝛoviſion while ſhe is 
an Infant. Beſides, the Caſe of the Fozkeiture of the double 
Calue is a very good Jnſtance fo2 the Notice. Jf ſhe had No- 
tice of this Mill, yet they that came to ſteal her knew it not; 
fo2 they did not come to take a ſhozn Sheep, and therefoze 
no Kelief is.deſerved by the Plaintiff. Jn Honeſty and Con- 
ſcience thoſe Bonds ought to be kept ſtrit. J confeſs, J 
would not have the Plaintiff tempted to a further Suit, but 
indeed in ſaying that J go further then J need, 


Bridgman, Low Keeper. If J were of another Opinion, 


pet J would be bound by my Lozds; fo2 J did not ſend foz 


them, not to be bound by them. But J was of their Opinion 
from the Beginning. And J am glad now that we are delt- 
vered from a common Erro, and that Men map make ſuch 
Pꝛoviſions as may bind their Childꝛen. But to juſtify the 
Decree a little: (1.) Here is 50001. appointed to George 
Porter; fo that the ample Pꝛoviſion was made fo2 him, and it 
may the rather be intended that this Eſtate was wholly de- 
ſigned koz the Plaintiff. (2.) Mere was a Poſt-conſent, and 
thoſe Perſons were fn loco parentum. Now if the Earl had, 


as poſſibly he might have, thus pardoned and been reconciled 


to the Marriage, he would pꝛobably have given the Plaintiff 
the Eſtate, and that is a Reaſon to induce us to the ſame. 
Fo? I think it clear, that an Eſtate by At of Parliament is 
liable to the ſame Relief, Regulation, &c. as any other Eſtate. 
An'Eſtate-Tail, though that be by Statute, yet is liable to be 
cut off, &c. If there had been a Time limited, then there had 
been mo2e Reaſon to bind her up to have Conlent, 

Vor. I. 4 L But 
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— + „But there ought to be a Reſtraint put in theſe Caſes : 
* require, That of the double Foꝛkeiture was truly and well oblerved: 
See ante 86, There no body is bound to give Notice, it is to be taken by 
_— the Party; but beſides, ſhe is not peir; fo2 that might have 
2 Lev. 21, Made a great Difference. This J thought not to ſay, Upon 
106, 153. the whole J am of Opinion with my Lozds, and J am glad 
£75179: J have their Afliſtance. 


Nel/. Laas. Let the Bill be diſmiſſed. 
66, 135, 114, | 


159, 249, 
250. 
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Action upon the Caſe. 


For ſuing the Plaintiff iu placito 
debiti for 8600 Ii. and affirming 


| that he owed him 600 Ii. where- 
by he was held to extraordinary - 
Bail. Page 4 
Action upon a Promiſe, in Conſide- 
ration that the Plaintiff mitteret 
proſequi ſuch a Suit, (5c. held good. 
For a Falſe Return. V. Tit. e 
For a Libel. V. Libel. 
V. Market. | 
Againſt a Maſter of a Ship, for 
keeping Goods ſo negligently, 
that they were ſtollen away 
whilſt the Ship lay in the River, 
whether it lies or not ? 85 
Action upon the Caſe upon a Pro- 
miſe, on Conſideration to bring 
two Men, to make Oath before 
two Men, not authorized by Law 
to Adminiſter an Oath. 166 
Action againſt the Coroners of a 
County-Palatine for a Falſe Re- 
turn: The Action laid in Mid- 
Alleſex. 198, 199 
V. Attorney. | 
Action upon the Cafe lies not for 
ſuing an Attorney in an inferior 
Court. 209 
Action upon the Caſe, for that 
the Defendant had taken away 
his Goods, and hidden them in 
ſuch ſecret Places, that the Plain- 
tiff could not come at them to 
take them in Execution, adjudged 


| 


that it does not lie. 285 
9 Admini- 


The 


Adminiſtrators. 


An Adminiſtrator recovers Dama- 


ges in an Action of - Trover and | 


Converſion, for Goods of the In- 
teſtate, taken out of his own: 
Poſſeſſion; then his Adminiſtra- 
tion 1s revoked ; whether can he 
now have Execution? Page 62, 63 
Adminiſtrators plead Fully admini- 
ſtred, to an Action of Debt for 
Rent incurred in their own Time: 
Which was held to be an ill Plea. 


The Action lies againſt them in the 
Debet & deti net, for Rent incurred 
in their own Time. __ bid. 

'They cannot waive a 'Term for _— 

arte, of | ib1 . 

Debt upon an Obligation againſt 


an Adminiſtrator: The Defendant | 


pleads a Statute acknowledged by 
the Inteſtate to the Plaintiff, 
which Statute is yet in force; the 
Plaintiff replies, That it is burnt. 
The Defendant demurs. 186, 187 
A Stranger takes out Adminiſtra- 


tion to a Feme Choert, and puts | 


Bond in Suit; the Defendant 


pleads, That the Husband is de | 
jure Adminiſtrator to the Wife, | 


and 1s yet alive. 


N 
4 231 
V. Diſtrilution, and 


Amendment. 


Meerere for aferre, or vaccaria for 
©1caria, amendable by the Roll. 15 
Bad Original not helped by 
contra of no Original. 


Verdict 3 
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185, 186 


214 


Annuity. 


An Adtion lies for an Annuity againſt 
the Rector of a Church, though the 
Church be drowned. Pa. 200, 201 


Appearance. 


In an Action brought by Executors, 
ſome of whom are under Age, all 
the Plaintiffs appear by Attorney : 
Whether well, or no? Page 47, 

4 2 72, 296, 297, Cc. 


„. 


pO 4% Apprentices: 


Indictment for exerciſing a Trade 
in a Village, not having ſerved 
ſeven Years as an Apprentice, 26 
An Action of Covenant lies againſt 
an Infant Apprentice, upon his 
Indenture of Apprenticeſhip, (5c. 
by the Cuſtom of London. 271 
Concerning the Power of the Ju- 
ſtices in diſcharging Maſters of 
their Apprentices. Via 2, 36, 
f 287 

Whether may a Difference between 
a Maſter and an Apprentice be 
brought originally before the Seſ- 
lions, or not? V. 287 


Arbitrament and Arbitrators. 


An Award that one of the Parties 
| ſhall diſcharge the other from his 
undertaking to pay a Debt to a 
third Perſon, a good Award. 
The Power of the Arbitrators and of 


1 


the Umpire cannot concur. 15, 
; 2747 275 
The 


1 The T 


ABLE. 


The ſtaying of a Cauſe is implied in 
referring it to Arbitrators. Page 24 
Inter alia arbitratum fuit, naught. 36 


arreſt. 
Attachment for arreſting a Man upon 
a Sunday, as he is going to 


Church. | 56 
Eundo & Redeundo as a Witneſs. 66 


Aſſault and Battery. 
What makes an Aſſault? 


3 
Juſtification in an Action of Aſſault 


and Battery. 168, 169 
For ſtriking a Horſe, whereon the 
Pfaintiff rode, whereby that Horſe 
ran away with him, ſo that he 
was thrown down, and another 

| Horſe ran over him. 


24 
Pleading in an Action of Aſſault and 


1 Aſſets. 
Aſſets in Equity. V. 115 
Attachment. 

Againſt a Man for not performing 
an Award, ſubmitted to by Rule 
of Court, 2 | ; 21 | 

V. Arreſt. 


Aitor ney. 


Whether are Attorneys within the 
Statute againſt Extortion, or not © 


'$, 6- 


If an Attorney be ſued Time enough 
to give him two Rules to plead 
within the 'Term, Judgment may 
be given. 2 

Vo, I. 


— 


Not compellable to put in ſpecial 
Bail. Page 10 
Whether can an Attorney of the 
King's Bench be debared from ap- 
pearing for his Client in the Court 
at Hepney? 23, 24 
Ill Practices of Attorneys. 41 
An Attorney ought not to waive 
his Court. 118 
An Action lies not againſt an Attor- 
ney for ſuing in a Cauſe as Attor- 
ney, knowing that the Plaintiff 
has no Cauſe of Action. 209 


Audita Querela. 


Can be brought before Judgment en- 
tered. \ III 
V. 170. | 


Outlawry pleaded in Diſability. 224 
| Avozory. 


Whether needs he that diſtrains Cat- 
"tle for a Rent-Charge, ſet forth 
in his Avowry, that they were Le- 
vant and Couchant ? 23 
Exceptions to an Avowry for a He- 
riot. 261, 217 


| The Husband alone may avow for a 


Rent due to him in Right of his 
Wife. ä 273 


6 
0 „* 8 * 


B. 
vai 


1 Men bring an Action, and 
the Defendant puts in Bail at 
the Suit of four. 5 

V. Baron and Feme. Wr; 
The Courſe of the Court in taking 
Bail. 16 

| The 


11 


4M 


"The 


” 2 


TABLE. 


et. — __—___ „ 


The Reaſon of the Law in requiring | 
Bail. Page 236 


Special Bail denied in Battery. 2 


V. Attorney. PE 
V. P. 25. 1 N rs 


Nanbrupt. V. 45 


A Plaintiff has Judgment, and be- 

fore Execution becomes Bankrupt: 
Moved that the Money may be 

brought into Court. 93 
Accounts between two Merchants, 
and one of them becomes Bank- 
rupt; how far ſhall the other be 
a Debtor or Creditor? 215 


Baron and Feme. 


Baron and Feme are ſued in Trover 
and Converſion, and the Wife ar- 
reſted ; ſhe "ſhall be diſcharged 
common Bail. 2 8 

The Husband muſt pay for the 
Wife's Apparel, unleſs ſhe elope, 
and he give Order * y truſt 
ber. 4, Cc. 
Whether or no, and in what ales 
the Husband is bound by the Con- 


tract of the Wile, * 5 what 
Caſes or hot? 4, Oc: 
Husband and Wife recover in Action 
of Debt and ana the | © 
Wife dies, the Husband ſhall have 
Execution, 179, 273 
V. Tit. Avozory.. 
Wife ages a * 211 
| Judgment i in a « frat Action pleaded 
in Bar of a ſecond. 407 


+ 


1 Bahar" Children. | 


Orders of Seſſions made upon the 
1875 of Eliz. for the keeping of 
them | [By the reputed Fathers. 


Page 20 
Bill of Exchange. 


Needs not be 'proteſted on the very 
Day that it becomes due. 27 
V. Tit. Indebitat. Aſſumpſit. 


bes Bit 


Copyhold Land of the Tenure of 


Borong h- Engliſh ſurrendred to the 
Uſe of another Perſon -and his 
Heirs, who dies before Admittance: 


The Right ſhall deſcend to the 


youngeſt Son. 102 
8 
Cap. Excommunicatum. 
Mine cannot not be leaded 
to a Cap. the 
Party has no 1 in Court. 
3 
Ge 


| To remove an Indictment of Rob- 


bery, whether it removes the Re- 
izances to appear? 41 

To remove an Indictment of Murder 
out of Waks. 6g, 68 
Church 


De 5 A B L E. 


— 2 — 
- 


| Money is payable the ſame Month. 
Church overflozon. 4 Page 112 


Qnque- Ports. The Condition of a Bond runs thus, 
hy + . og. That if the Obligee ſhall with- 
Hab. Corp. to remove one out of the | in fix Months after his Mother's 


Cinque Port. Page 20 | Death, ſettle upon the Obligor an 
8 * Annuity of 20 l. per Annum during 
Citation. Life, if he require the ſame; or if 

| . he ſhall not grant the ſome if then 
Citation ex gficio not according to | be ſhall pay to the Obliger 3001. 
"Laws". 185 ewithin the Time aforementioned 
Wenn, ' then the Obligation to be wid. Is 


| this a disjunctive Condition or not ? 
Whether may a Corporation pre- Np 6 264, 265, Cc. 
ſcribe for Contrndn ſci F * | Words allowed to be Part of the 
in groſs? © 6, 7 Condition of a Bond, though fol- 
e lowing theſe Words, Then the 
: .. Condition. 


That if the Obligor bring in Alice | | ; . 
and Jabn Coats, when they come | Conſideration. 


to their Ages of 21 Years, (5c. to V. Action upon the Caſe. V. etiam. 284. 


give Releaſes, Oc. theſe Words | 
muſt be taken reſpectively. 33| 
The Condition of a Bond for the | Conftable. 


Party's Appearance at a certain | 
Day; and condudes, Ir the Party | Pye ates of Peace, for os 2 


appear, then the Condition to be | © 8 
Ovid. _ | 35,36 | ſerve as Conſtable. 13 
Condition precedent or not. 64 | : KS 
An Eſtate is given by Will, upon | Contingent Remainder. 


Condition, that if the Deviſee | 3 | 
marry without the Conſent of, Supported by a Right of Entry. 92 
Cc. then a Stranger to enter, Gc. | | C | 
whether is this a Condition or a Conventicles. 

| Limitation? 86, Gc. 300, Oc. 5 g : 

Condition of a Bond, is to ſeal and | To meet in a Conventicle, whether 


"execute a Releaſe; is the Obligor | a Breach of the Peace or no? 13 


bound to do it without a 'Tender? | 
| 1044 Chnuſance. 
A Bond is dated in March, the Con- | 

dition is to pay Money ſuper 28 | V. Tit. Univerſity. - 

diem Martii. prox. ſequentem: The | Copy 


* 
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| | 
Copy. | Covenant. 
Copy of a Deed given in Evidence, | | Action of Covenant upon the War- 
becauſe the Original was butnt. | ranty in a Fine: The Plaintiff 
Page 4 | - aligns his Breach, that a Stranger, 
r allowed i in Evidence. 266 Babens le og» 92 Go titulum, did 
enter, does not ſay, 


Copybold. ** 


Tenant for Life of a Copyhold. He 


in the Remainder entreth upon | 
the Tenant for Life, and makes a 
'Surrender ; nothing paſſeth. 199 


Tenant for Life of a Copyhold ſuf- 


fers a Recovery as Tenant i in Fee- 


ſimple; this is no ne. 199, 


200 


Of all Forfeitures committed by Ge | 
pyholders the Lord only is to | 
take Advantage. 2 200 


* Coroner. 
V. Inqueſh, 
Corporation. 


without Deed, and what not? 2 18] 
Coſts. © 


An Execũtor is not within the Sta- 


tute to pay Coſts, occaſione dila- 
tionis executionis, Cc. 77 


Cottage. 


An Indictment for erecting a Cot- 


tage, contra formam Statuti, 
quaſhed ; becauſe it is not ſaid, 
That it was inhabited. 


295 


What Thin gs can a Corpdtation do | 7 


| 
| 


F 


| 


—_—— 


à Feme Covert. 
V. Didem, Exceptions to the plead- | 


that it was 1 Vertue of an Eigne 
Title. Page 66, 67, 101, 292, 


Covenant to make ſuch an A 


as Counſel ſhall adviſe. 67 
Covenant for quiet Enjoyment. 151 
A Man does afſignare & tranſponere 

all the Money that ſhall be allow- 

ed by any Order of a Foreign 

State; does an Action of Cove- 

nant lie upon theſe Words or not? 
11 

An Action of Covenant lies ain 

a Woman upon a Covenant in a 

Fine levied by her, when ſhe was 


291 


ing in ſuch Action. 


22 to 2 ied. 


A Man covenants to ſtand ſeiled to 
the Uſe of the Heirs of his own 
. -- 28; 183; 259 

v. Limitation of Eftates. 


V. Uſes. > 8 
duuy Chur. ; 


V. 171, 172, 249. 


Ke Gratis: 
V. 2. 


 Counterplea of Voucher. 
Court 


V. 4 


”” — 


tn 


The T ABL E. 


Courts inferior. Page 2 


Court of King's Bench. 


Its Juriſdiction is not. ouſted with- 


out particular Words in an Act of | 


Parliament, bd 


V. Habeas Corpus. 


Cure of Souls. 


What Eccleſiaſtical Perſons have 
Cure of Souls, and what not ? 


11, 12 | 


Cur adviſare oult. 


During a Cur' ado. out one of the 


Parties dies, how muſt Judgment 
be entred 2? 37 


Cuſtom. 


Cuſtom of a Manor for the Ho- 
mage to chuſe every Year two 
Surveyors, to deſtroy corrupt 


Victuals expoſed to Sale: a good | 


Cuſtom. | 202 


A Cuſtom to be diſcharged of 


Tithes of Sheep all the Year«, 


after, in Conſideration of the 
Payment of full Tithes of all 
the Sheep they have on Can- 
dlemas-day. 229 


jp 


D. 


Damages. | 


xceſſive Damages no good 


Cauſe for a new Writ of 


Enquiry. - 4 BY 


Demand. 


Requiſite or not requiſite? Page 89 


Departure in Pleading. 
V. 43, 44, 227, 289, 


Depoſitions. 
V. Tit. Ezidence. 


Debt. 


For Rent upon a Leaſe for Years. 3 
Debt upon a Bond againſt two Exe- 
cutors ; they pleaded a Statute 
acknowledged by the Teſtator of 
1 200 li. and no Aſſets ultra, Gc. 
the Plaintiff replies, That one of 
the Executors was bound toge- 


ther with the Plaintiff in that 
Statute. 165 


Dediſe. 


of Eſtates. | 
By a Deviſe of all a Man's Eſtate, 
what paſleth ? 100 


I give Rees-Farm to my Wife during 
her natural Life, and by her to be 
diſpoſed of to ſuch of my Chil- 
dren as ſhe ſhall think fit. What 


A Man has a Son called Robert. Ro- 
 bert has likewiſe a Son called Ro- 
bert. The Grand-Father deviſeth 
Land to his Son called Robert, and 
his Heirs. Robert the Deviſee dies, 
living the Father. The Deviſor 

4 N makes 


Of a Term for Years. V. Limitation. 


Eſtate paſſeth hereby. 5 
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Te TABLE. 


makes a new Publication of the 
ſame Will, and declares it to be 
his Intention, that Robert the 
Grand-Child ſhould take the 
Land per eandem voluntat. Does 
the Grand-Child take or no ? 
Page 267, 268 


A Man deviſeth a Rent-charge to 


his Wife for her Life, but that if | 
ſhe marry, that then his Executor | 


ſhall pay her 100/. and the Rent 
ſhall ceaſe and return to the Exe- 


cutor ; ſhe does marry, and the 


Executor does not pay the 1001. 


The Queſtion is, Whether the 
Rent ſhall ceaſe before the 100 /. 
be paid or not? 


Diſcontinuance. 
V 1 3 5 4 1. | 


Diſtribution. 


Adminiſtrators muſt make Diſtribu- 
tion to thoſe of the Half-blood, 
as well as to thoſe of the Whole. 

| | 209 
Donatirve. 


V. 11, 12, 22, 90. 
9 Double Plea. 
" Vero © 


Dover 5 SUMMONS 5 Grand Cape. 197 


7 — — —— — 


E. 
Eccleſiaſtical Perſons. 


K Chapter of which there is no 
5 Dean, is reſtrained by the Sta- 
tute of 13 El/iz. 204 

. 


ha 


272; 273"} 


| 


—— 


A Grant of next Avoidance, re- 


_ ſtrained. Page 204. 
Such Grant void ab 111710. ibid. 


Ejefione firme. 


De quatuor molendinis ; good. Of 
ſo many Acres fampnor & bruer, 
without ſaying how many of each; 
good. 90 
The Plaintiff in Ejectment dies before 
Judgment. 252 
Entry to deliver a Declaration in 
Ejectione firmæ ſhall not work to 
avoid a Fine. 10 


Error. 


A Writ of Error will lie in the 
| Exchequer-Chamber upon a Judg- 
ment in a Kire facias, grounded 
upon a Judgment in one of the 
Actions mentioned in 27 Eliz. 79 
It ſhall not be aſſigned for Error of 
Judgment in an inferior Court, 
that the Matter aroſe out of the 
]Juriſdiction, but it muſt be pleaded. 
. 


Eſcape. 


V. 116. A Trial at Bar upon an 
Eſcape. 
In an Action for an Eſcape, the De- 
fendant pleads, That he let the 
Priſoner to Bail according to the 
Statute of 23 H. 6. cap. 10. and 
that he had taken reaſonable 
Sureties of Perſons having ſuffi- 
cient, (5c. The Plaintiff replies, 
and traverſeth the Sufficiency. of 


the Sureties. 227 


Eſtoppel 


— 


The. T A B L E. 


Fftoppel. 
By the Condition of a Bond. Page 113 


Exchange of Lands. 


Two Women ſeiſed, one of one 
Acre, and another of another ; 


and they make an Exchange; then | 


one of them marries before Entry ; 
ſhall that defeat the Exchange ? 


91 
Exciſe. 


The Statute for Exciſe prohibits the 


bringing of a Certiorari, but not 
Habeas. Corpus. 103 


"<4 Executors. 

V. Coſts. 

V. Appearance. 

In what order Executors are to pay 
Debts, Gc. 174, 175 

Exècutor dur minor #tate. 174, 175 

An Executor muſt entitle himſelf to 
the Executorſhip, to enable him 
to retain for his own Debt. 208 

An Executor's Refuſal before the Or- 

dinary, after Adminiſtration, is a 

void Act. 213 


Action of Debt againſt an Executor; 


the Defendant pleads, That the 


Teſtator made a Will, but did not 


make him Executor therein; that 
he had bona notab. in divers Dio- 
ceſes, and the Archbiſhop of Can- 
terbury, committed Adminiſtration 
to the Defendant, and concludes 
in Bar. V. Divers Exceptions 
taken to the Plea, 239 
V. 4aminiftrators. 


Evidence. 
V. Copy. 


A Suſpenſion of a Rent may be 
given in Evidence upon Ni debet 


pleaded. Page 35, 118 
Evidence of a Deed. 94 


An Action of Debt brought upon 
an Eſcape. May a freſh Suit be 
given in Evidence upon Ni debet 

_ pleaded? 116 

Copies and Exemplifications allowed 
to be given in Evidence, when 
the Originals are burnt. 117 

Pleinment adminiſter pleaded. Pay- 
ment of ſome Debts, c. and De- 
livering over the Reſidue of the 
Perſonal Eſtate to the Infant Exe- 
cutor, When he comes of Age, may 
be given in Evidence. 174 

In an Action of Aſſiumpſit, grounded 
upon a Promiſe in Law, Payment 
may be given in Evidence; not 
where the Action is grounded upon 
an expreſs Promiſe. 210 


Hear-ſays, how far allowable in Evi- 
dence ? 


283 
Depolitions in Chancery allowed to 
be read. 283, 284 


8 
Falſe Impriſonment. 


15 an Action of Falſe Impriſon- 

ment, the Defendant juſtifies by 
Vertue of a Warrant out of a 
Court, within the County-Pala- 
tine of Durham. V. 170, 171, 
172. ſeveral Exceptions to the 
| pleading. 


The 


The TABLE: 


The Defendant in Falſe Impriſon- | 


ment juſtifies by Virtue of an Or- 
der of the Court of Chancery ; 
naught, Page 272 


Felo yp. 


To cut down Corn and carry it 
away at the {ame time is no Fe- 


lony. . But to cut it down, and | 


lay it by, and carry it away after- 
wards, is Felony. 89 


Feme ſole Merchant. 
V. 26. 
Fieri facias. 


The Sheriff may execute 4 Writ of | 
Fieri facias upon the Goods of | 


the Defendant, in the Hands of 
his Adminiſtrator, he dying after 


the Tefte of the Writ, and before 
Execution. 188 


Fine, 
V. Ejectione firmæ. 


barred by a Fine, and in what not. 


Levied by an Infant married Wo- 
man. 


Fiſhing.” 


Common and ſeveral Piſchary, and | 


fiſhing in Publick and in private 
Rivers. 105, 106 


Forcible Entry. 


Indictment of Forcible Entry. 73 


2 


217 
246 . 


Forfeiture. 


A Man ſettles a Term in Truſt for 
himſelf during his Life, and aſter- 
wards in Truſt for ſeveral of his 
Friends; provided, that if he 
have any Iſſue of his Body at the 
Time of his Death, the Truſt ſhall 
ceaſe, and the Aſſignment be to 
the Uſe of ſuch Iſſue; provided 
alſo, that if he be minded to change 
the Uſes, that he may have Power 
ſo to do by Writing, in the Pre- 
ſence of two or more Witneſſes, 
or by his laſt Will. Then he 
commits Treaſon, and is attaint- 
ed by Act of Parliament, and dies, 
having Iſſue Male at the Time 
of his Death, but without making 
any Revocation of the Uſes of 
this Settlement; no more of this 
Term is forfeited than during his 
own Life only. Pag. 16, 17, 38, 
39, 40 
Forma pauperis. 


5 | A Man that is admitted in Forma 
An Intereſt for Years, in what Caſes | 


pauperis, is not to have a new 
Trial, nor is ſuffered to remove 
an Action out of an inferior Court. 
FD 268 
Formedon in Deſcender. 


Exceptions to the Count. 219, 220 
Foreign Attachment. 
Whether or no is a Debt due to a 

Corporation, within the Cuſtom 


of Foreign Attachment. 212 
| | Fran- 
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The TABLE. 


Franchiſes. 


Fraudulent Conveyance. 


7 WW WI 


A Deed may be voluntary, and yet 
not fraudulent. V. 119, 76 


8 


G. 
Gager de Ley. 


Man cannot wage his Law in 


ſcription for a Duty, 121 


Gacelbind, 


A Rent de noo granted out of Ga- 


velkind-land, ſhall deſcend accor- 


ding to the Deſcent of the Land. 


96, 97, Cc. 


Grant le Roy. 1 
„ i 
Z | 


Guardian. 0 


Infant Tenant in a Common Reco- 
very, is admitted by Guardian ad 
ſequendum ; whether that be Er- 
ror, or not? 48, 49 


11 


H. 
Habeas, Corpus. 


; X/ Hat Time to plead has the 
Party, that comes in upon 


a Habeas Corpus. I 
 # ! oy 1 


an Action brought upon a Pre- 


Vide 7, 118 z Habeas Corpus to remove one out of 


the Cinque Ports. 
V. Exciſe. N 
Though the Return be filed, the 
Court of King's Bench may re- 
mand, or commit the Priſoner to 
the Marſbalſey, at their Election. 


Page 20 


14 
A Member of the Houſe of cio 
committed by the Houſe for a 
Contempt, cannot be ſet at Liber- 
ty by the Court of King's Bench, 
upon a Habeas Corpus, be the 
Cauſe of his Commitment what it 


will. 144, 145, 146, UC. 


| Habeas Corpus, though returnable 


two Days after the End of the 
Term, yet ties up the inferior 


Court. 195 
Whether does a Habeas Corpus ad 


ſubjiciendum lie in Court of Com- 
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An Act of Parliament ereates a new 
Offence, and appoints other ways 
of proceeding than by Indict- 


ment; yet if there are no Nega- | 


286 


1 


nn. 


| tive Words, an Indictment lies. 
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his Graſs, promiſed, (5c. held to 
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veral Paſture, excluding the Lord, 
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Tempore Pacis, and when he 
needs not. Page 230 
Proceſs in OQuare Impedit upon Non- 
appearance of the Defendant by 
the Statute of Marlebridge, cap. 
18. 3 248, 249 
Two Judgments in a Quare Impedit. 
| 234, 255 


Que Eftate. 
A Thing that lies in Grant, may be 
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run away, he loſeth his Wages 


due. Page 93 
Wales. 


Proceſs thither, &c. 37, 68 


Warrant of Attorney. 


Judgment entered of another 'Term 
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to the Uſe of them two and the | 


The TAB L E. 
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